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JUDGES 


OF THE 


SUPREME COURT. 


Hos. ALBERT FRANCIS JUDD, 
CHIEF JUSTICE AND CHANCELLOR. 


Hos. LAWRENCE McCULLy, 
FIRST ASSOCIATE JUSTICE AND VICE CHANCELLOR. 


Hox. BENJAMIN HALE AUSTIN, 
SECOND ASSOCIATE JUSTICE. 


SUPREME COURT. 


At the date of publication of the Third Volume of Hawaiian Reports 
in 1877 the Supreme Court was constituted as follows: Hon. Chas. C. 
Harris, Chief Justice; Hon. A. Francis Judd, First Associate; Hon. L. 
McCully, Second Associate. 

On the 2d day of July, 1881, Chief Justice Harris deceased while His 
Majesty was abroad. On His Majesty’s return to this Kingdom he ap- 
pointed, on the 5th day of November, 1881, Hon. Albert Francis Judd 
to be Chief Justice and Chancellor; Hon. Lawrence McCully to be First 
Associate and Vice Chancellor; Hon. Benjamin Hale Austin to be Second 
Associate Justice, which organization of the Bench still continues. 


ATTORNEYS GENERAL. 


Hon. A. S. Hartwell continued to be Attorney General until the 3d of 
July, 1878, when he was succeeded by Hon. E. Preston, who held this 
office until the 14th of August, 1880, when W. C. Jones, Esq., was ap- 
pointed. He held office a few weeks, and on the 29th of November, 1880, 
W. N. Armstrong, Esq., was appointed. On the 19th of May, 1882, Mr. 
W. N. Armstrong resigned and Hon. E. Preston again took the office. 
Mr. Preston resigned May 14, 1883. 
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SUPREME COURT. 


IN BANCO. 


JULY TERM—1877. 
Judd and McCully, JJ. 


Su PING YING vs. W. C. PARKE, ADMINISTRATOR OF THE ESTATE 
OF CHARLES KANAINA, DECEASED. 


ON QUESTION RESERVED. 


In ORDER TO ENTITLE a person lawfully to practice as a physician or 
surgeon for compensation, he must have a certificate of approval 
from the Board of Health and a license from the Minister of 
Interior. The plaintiff had a license, but no certificate; 

Hep, not sufficient. Plaintiff cannot recover fees charged for medi- 
cal attendance on defendant’s deceased intestate, as the statute is 
not for the purposes of revenue, no fee for license or certificate 
being chargeable, and the practicing of medicine for compensation 
without license and certificate being prohibited and punishable. 


The opinion of the Court was delivered by McCuLty, J. 

The matter before the Court is a question reserved as stated 
in the following certificate: 

“This is to certify that on the 5th day of July, 1877, this 
case came on to be heard, and a jury empanneled to try the 
issue, and the plaintiff offered in evidence a Physician’s Li- 
cense dated December 1st, 1870, signed by the then Minister 
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of Interior and admitted that he had never received a Certifi- 
cate of Approval from the Board of Health and produced 
none, and the defendant, by his counsel, objected to the intro- 
duction of the said license because not sufficient without the 
said “Certificate of Approval,” and because the same was 
altered by an erasure on its face, and the Court reserved its 
opinion on the said question for further consideration by the 
Court in banco and admitted the testimony, whereupon it was 
agreed by both parties that the plaintiff might have judgment 
for $100, if the Court on the question reserved should be of 
the opinion that the plaintiff was entitled to recover, otherwise 
he should take nothing. 
“Now, therefore, I do hereby certify this question and all 
the papers in the cause to the Supreme Court in banco. 
“Witness my hand this 7th day of July, A. D. 1877. 
“(Signed ) A. FRANCIS JUDD, 
“Justice Supreme Court, presiding.” 


By the papers referred to, it appears that the plaintiff is a 
Chinese doctor and the case is assumpsit on a bill for medical 
attendance on the defendant’s decedent and also for medi- 
cines. It does not appear whether the medicines were sold as 
merchandise or charged as administered in the course of med- 
ical practice, but the admissions of counsel and the agreement 
for the plaintiff in the matter of the physician’s license, limit 
the question to the right of recovery for medical attendance as 
affected by the possession or the want of a valid license to 
practice medicine in this kingdom. 

Tlie law requiring a license is the 47th Section of the 55th 
Chapter of the Penal Code, which re-enacted, July 1st, 1870, 
what was the 19th Section of the Civil Code with the in- 
corporation of an amendment passed in 1867, and is as fol- 
lows: 

“It shall not be lawful for any person to practice in this 
Kingdom as a physician or surgeon, for compensation or 
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reward, unless he shall have first presented to the Board of 
Health or to such examiners as said Board may appoint for 
that purpose, satisfactory evidence of his professional qualifi- 
cations and good moral character, and obtained a certificate 
of approval from said Board, and a license from the Minister 
of the Interior. Any person violating the provisions of this 
Section shall, upon conviction thereof, be liable to a penalty 
of one hundred dollars for each offense.” 

It will be seen that one who would lawfully practice as a 
physician or surgeon for compensation or reward must first 
procure both a certificate of approval from the Board of 
Health and a license from the Minister of the Interior. The 
plaintiff had not obtained the former; was his license alone 
valid and sufficient? The plaintiff’s counsel admits that it was 
not, and this is our opinion. It will be seen by examining the 
Section, 279, in its place in the Civil Code that it comes under 
a series of sections providing for a Board of Public Health 
and defining its powers and duties, which are extensive and 
responsible. It is brought into the compiled Penal Code be- 
cause there is a penalty, and included in the Chapter contain- 
ing the various licenses which the Minister of the Interior 
may issue with the penalties attached for exercising without 
license the certain kinds of business made by statute to require 
license. But it is the fair inference from the statute that the 
license is intended to be granted only to those who have first 
obtained the certificate of approval from the Board, for it is 
given without payment of fee; and the examination by the 
Board, of which two members must be “duly authorized med- 
ical practitioners,” or by such other professional examiners, as 
they may appoint, must show satisfactory evidence of profes- 
sional qualifications and of good character, before according 
the candidate its approval of fitness to offer himself to the 
public as physician or surgeon, is in its nature the more im- 
portant preliminary to legalize medical practice. 

The simple grant of license by the Minister cannot there- 
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fore satisfy the requirements of the law which demands com- 
petent skill. It would not be more illegal to practice on the 
certificate of the Board without license obtained. In either 
case such practitioner would be liable to the penalty of the 
law. 

The question before the Court is now how far a private 
party, who has employed a physician not legally authorized to 
practice for compensation, can set up the want of certificate 
and license in defense of a suit for medical fees. 

Counsel for the plaintiff in argument at the hearing in banco 
conceded that if the Court should hold that the plaintiff having 
a license not based on a certificate of approval from the Board 
of Health, was not a legal practitioner he could not recover 
his bill, and counsel for the defendant who is the Attorney 
General, held in argument farther, that in all cases where the 
statute requires a business to be carried on under a license the 
want of one may be pleaded in defence of actions of assumpsit 
—for example, a merchant could not recover for goods sold if 
it appeared that he had no license to vend goods wholesale or 
retail as might be required in the case. This is a broad 
proposition and of grave consequences—and in determining 
and defining the law which controls the case at bar we are 
compelled to consider the application of the principle in 
other cases, limiting it strictly to where it belongs. 

The principle is undeniable that where the law imposes a 
penalty for making a contract the contract is illegal, is pro- 
hibited and cannot be enforced—Benjamin on Sales, under the 
caption “Contracts, legal by Statute,” has gathered together 
a series of cases which afford us authorities for the determina- 
tion of the questions involved. The author points out in 
Section 531, that the first question is whether on the true 
construction of the statute the contract has really been pro- 
hibited, in determining which point much weight has been 
given to a distinction held to exist between two classes of 
statutes, those passed merely for revenue purposes and those 
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which have in contemplation wholly or in part the protection 
of the public or the promotion of some object of public policy. 
As in our case no fee is charged for the certificate or license 
the penalty is in no part for securing revenue, and it is equally 
clear that the purpose of it is for an object of public policy, 
namely the protection of the public in matters of life and 
health. 

In 1836 in Cope vs. Rowlands, 2 M. & W. 149, it was held 
that a City of London broker could not maintain an action for 
his commission in buying and selling stock unless licensed 
under the Act, which provides that for acting as broker with- 
out license the persons shall forfeit £25 “for every such 
offense,” on the ground that beyond the purpose of revenue to 
the city from license fees the benefit and security of the pub- 
lic formed one object of the statute. 

In 1845, on the other hand, in Smith vs. Mowhood, 14 M. 
& W. 463, the defense was, the ‘goods being tobacco, the 
plaintiff had not complied with the law requiring him to have 
his name painted on the house in which he carried on his 
business, under a penalty of £200, but it was held that the 
action could be maintained because the object of the law was 
not to vitiate the contract but only to impose a penalty on the 
party offending for the purpose of the revenue, and it was 
pointed out as a controlling circumstance that there was not 
here a penalty for each offense, thus prohibiting each sale, but 
a certain penalty for carrying on the trade, however many 
sales have been made. 

In Miller vs. Post, 1 Allen, 434, the statute requiring the 
cans in which milk was sold at wholesale to be sealed under 
a certain penalty for every can sold unsealed, the plaintiff 
could not maintain his action for the price of milk sold in 
unsealed cans. 

Consistently with the foregoing distinction it was held in 
Larned vs. Andrews, 106 Mass., 435, that the neglect of a 
wholesale dealer to pay his licefise was not a defense to in- 
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validate sales of goods during the period of his default, or 
prevent recovery of the price of the goods sold. 
` On the principles elicited in these cases it is apparent that 
the plaintiff here cannot maintain his action, for this is not a 
revenue statute, no charge being made for certificate and 
license, and there is a specific penalty imposed for each offense, 
which is therefore intended to prohibit the transaction. 

Judgment for the defendant. 

E. Preston for the plaintiff. 

Hon. A. N. Hartwell for the defendant. 


SUPREME COURT—IN BANCO. 


JULY: TERM—1877. 
Harris, ©. J., McCully, J., (Judd, J. dissenting). 


J. NOTT & Co. vs. KANAHELE. 


ON APPEAL ON POINTS OF LAW FROM CIRCUIT JUDGE LYMAN, OF THE 
THIRD JUDICIAL DISTRICT. 


WHERE THE DEFENDANT agreed to work for the plaintiffs on the 
Waiohinu Plantation, or in case of the transfer thereof, for their 
assigns, for a specified term; 

Herp (Jupp, J., dissenting), that the clause to work for assigns dis- 
tinguishes the case from the “Waihee Plantation vs. Kalapu,” 
3d Haw. R., 760, and the contract remains in force in favor of the 
assignee. 


Opinion by Harris, C. J. 
As this case is presented to me, it seems to me to have an 
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ingredient which makes it differ essentially from the case of 
the owners of “the Waihee Plantation vs. Kalapu.” In that 
case the contract was in the ordinary form, but in this case the 
contract has an extraordinary clause put into it. to the effect 
that the defendant “in case of the transfer of the Waiohinu 
Plantation” will work for the persons to whom such planta- 
tion shall be conveyed. That is to say that the defendant 
voluntarily contracted with the plaintiff that he would work 
not only for him, the plaintiff, but in case the plantation 
should be sold, he would work for whomsoever should be- 
come the purchaser. Now it seems to me that this contract 
of the defendant’s became an essential part of the consider- 
ation between Messrs. Nott & Co., and Mr. Hutchinson. The 
defendant voluntarily entered into the contract, not illegal in 
itself, and cannot complain that he is required to keep that 
contract. Mr. Hutchinson has entered into his bargain with 
Messrs. Nott & Co., in view of the defendant’s contract to 
labor, and has a right to call upon Messrs. Nott & Co. to 
enforce their contract with the defendant, and does so call 
upon them, and would be entitled to damages against them, 
if they did not make eyery effort to enforce the contract. 


In this view of the case, the defendant would, if he con- 
tinued to labor, be laboring for Nott & Co. They are the 
real and not fictitious plaintiffs in the case, are directly in- 
terested, and it is their duty to compel the defendant to 
perform the contract in terms which he has voluntarily under- 
taken to perform. 


There is in this case no attempt to evade the law, or to 
make the contract assume any form which was not contem- 
plated upon its very face, and which the defendant did not 
fully understand at the time of signing the contract. 


For these reasons I am of the opinion that the judgment of 
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the local Circuit Judge should be reversed, and that of the 
District Justice should be affirmed. 
Cuas. C. Harris, Chief Justice. 
I concur: LAWRENCE McCULLY, 
Second Associate Justice. 
Honolulu, September 26th, 1877. 


DISSENTING OPINION OF JUDD, J. 


On the 1st of November, 1876, Kanahele, the defendant, 
bound himself by a written contract to serve J. Nott & Co., 
the plaintiffs, for a term of forty-eight months. The language 
of defendant’s engagement is as follows: 

“That I, Kanahele, agree to labor for J. Nott & Co., or 
their agents, and for their heirs, executors and administrators, 
and, or for their assigns, in case of the transfer of the Waio- 
hinu Plantation, for the term of forty-eight months, from the 
2nd day of November, A. D. 1876, at such labor and in such 
place as they or their agents, or their heirs and assigns, as 
aforesaid, may direct, diligently and faithfully, and without 
deserting their service. And it is understood that the 
“month” spoken of above is to consist of twenty-six days of 
actual labor.” 

On the 28th of February, 1877, J. Nott & Co. executed an 
agreement with Alexander Hutchinson by which they agreed 
to sell the “Waiohinu Plantation” to said Hutchinson for the 
sum of $17,000, he agreeing to pay $5,000 cash, and the 
balance in three, six and twelve months; Nott & Co., on 
receiving the full sum of $17,000, to execute and deliver to 
Hutchinson a good and sufficient deed for the said property. 

A power of attorney was also given by Nott & Co. to 
Hutchinson to conduct the said plantation, and to direct and 
control the laborers engaged thereon. 

Hutchinson took possession of the plantation, and says in 
his evidence taken by Judge Lyman, “the crop of cane to be 
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ground this year is to belong to me. I am not accountable to 
J. Nott & Co. for the management of the place, or for any 
losses or profits of the place, or for any of its proceeds.” 

Kanahele refused to work on the plantation, alleging that it 
had been sold and that his contract was thereby annulled. He 
was arrested under the law authorizing it, fined by the Dis- 
trict Justice, and appealed to the Circuit Judge, who reversed 
the decision of the District Justice and ordered judgment for 
the defendant; whereupon an appeal was taken to the Supreme 
Court in Banco. 

The statute under which this contract was made, reads as 
follows: Section 1417, “Any person who has attained the age 
of twenty years may bind himself or herself, by written con- 
tract, to serve another in any art, trade, profession or other 
employment, for any term not exceeding five years.” Subse- 
quent sections and amendments thereto give the employer the 
right to enforce such contracts, by an appeal to the Courts, 
who are authorized to fine the laborer for willful desertion. 

In so far as the labor laws of this country authorize the 
Court to punish a laborer for dereliction of duty by a fine, and 
in default of his paying it by imprisonment at hard labor, they 
are in derogation of the common law, and being penal laws 
should be construed strictly. 

The words of Section 1417, above quoted, “Any person 
* * * may bind himself to serve another,” means that he 
may bind himself to serve an individual who is ascertained 
and known to the laborer at the time of making his contract, 
or who could be ascertained by the laborer if he made inquiry. 

This section does not authorize a man to make a contract to 
serve one who is wholly unascertained, or who is to be ascer- 
tained independently of the servant’s will. 

The policy of our institutions and laws forbids the making 
of such contracts. 

Section 1424, of the Civil Code, recognizes this principle so 
far as to say that no contract of service made in pursuance of 
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Sections 1417 and 1418, should bind the servant after the 
death of his master; that is, he cannot be held to work for the 
heir, executor, or administrator of his master. This last 
qnoted section continues, “provided, however, that where 
servants shall be so bound by any company of individuals, the 
death of any one partner, or the change of partners, in such 
company, shall not operate or release such servant from the 
terms of his contract.” 

On the principle above stated, at common law, a death of 
one of a copartnership or change of partners (either of which 
would operate as a dissolution of the copartnership) would 
release the servant. Were it not for this statute, the servant 
could plead successfully, upon such a change occurring, that 
his consent to serve under the new conditions was essential to 
the binding effect of the contract. 

This Court, in the case of the owners of the Waihee Plan- 
tation vs. Kalapu, January Term, 1877, has construed this 
section to mean “that whatever changes may take place in 
the original firm employing the laborer, the contract continues 
to be binding so long as one of the original members remain 
in the firm, to whom the laborér can look for the payment of 
his wages, for directions as to his labor and for humane treat- 
ment, all of which were the consideration which induced him 
to enter into the contract.” 

But there is no enactment of the Legislature that will com- 
pel a man to work for another or his assigns. 

In the case last referred to, the Court sav that “this is an 
attempt to assign a contract which is in itself unassignable.” 

If this expression is, in that case considered to be obiter 
dictum, I am willing to repeat it as law in this case; these con- 
tracts are not assignable; for if a man could be passed from 
one to another, like a chattel, by an assignment of his con- 
tract, it reduces him at once to a chattel, and this is a form of 
involuntary servitude which, though for ą limited period, is, 
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nevertheless, repugnant to the policy of our institutions and 
forbidden by Article XI, of the Constitution. 

But it is said that the laborer, Kanahele, in the case at bar, 
has agreed in his contract to work for the assigns of J. Nott 
& Co. The words are: “And or for their assigns in case of 
the transfer of the Waiohinu Plantation.” 

If a contract, that is, an agreement by which one person 
binds himself to serve another, is in its essence and nature 
unassignable, the law will not allow a laborer to make a con- 
tract which is in its terms assignable. He cannot make an 
engagement which is illegal and inconsistent with the liberty 
which every man has of choosing his own employer. He may 
not so barter away his freedom in advance, though his con- 
sent may be sought and obtained to serve the assignee of the 
plantation when he is ascertained. 

But it is urged by the plaintiff that in this case there is no 
assignment of the contract. 

It is true that this contract is not formally endorsed over or 
assigned by apt words, and it is true that the name of J. Nott 
& Co., the original employers, is used as the plaintiffs in this 
suit. But it is equally clear by the agreement of sale and the 
evidence in this case that J. Nott & Co. have no further inter- 
est in the labor of this respondent, except, as was suggested at 
- the trial, that they may have obtained an enhanced price for 
their property on the understanding that the laborers bound 
to them at the time of their agreement could be held to labor 
on the plantation after its sale. There is, however, nothing 
in the papers to show what part of the consideration of sale, if 
any, the value of these labor contracts constituted, nor is it at 
all clear that Hutchinson could secure an abatement of the 
purchase money in the event of the Jaw not allowing him to 
compel the services of these men. It is not to be presumed 
that an illegal consideration entered into this agreement of 
sale, nor that these parties contracted for a transfet of the men 
with the plantation. But Mr. Hutchinson says that “the crop 
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of this year is his; that he is not accountable to J. Nott & Co. 
for the management of the place or for any of its losses or 
profits, or for any of its proceeds.” He is the only one inter- 
ested directly or indirectly in the labor of respondent. The 
service in which it is sought to hold the respondent is that of 
Hutchinson and not that of J. Nott & Co. To my mind it is 
no answer to say that J. Nott & Co. are responsible. The 
laborer can have practically no redress against them except 
upon a suit for damages in case of misusage or violation of the 
terms of the labor contract. It would be idle for the laborer 
to seek from J. Nott & Co. modifications of the character of 
the work, or a change of the rules of the plantation which 
vary widely on each estate, or the dismissal, for example, of 
an inhuman overseer, when the position is insisted on by Mr. 
Hutchinson that he is “not accountable to J. Nott & Co. for 
the management of the place.” 

Although the title in the Waiohinu Plantation is still in J. 
Nott & Co., the possession of the place is in Hutchinson. It 
is now his enterprise. He is the virtual proprietor of the plan- 
tation so far as third parties are concerned, the virtual assignee 
of the business, if not of the labor contract of the respondent. 
To say that Hutchinson is not the virtual assignee either of 
the plantation or of the labor contract, when he is the only one 
actually and visibly enjoying its proceeds and results and re-. 
sponsible for its management, is to make a “distinction with- 
out a difference.” 

Practically Hutchinson is asking the Court to say that the 
respondent shall be compelled to work out for his (Hutchin- 
son’s) benefit a contract made between respondent and J. Nott 
& Co., and to which contract he is neither a party nor a privy. 

It is obvious that the ownership of the land is not essential. 
An agreement might be made to sell and convey the estate at 
some date in the future, its possession and profits not passing 
until that date, which would not, in the least, affect the con- 
tracts for labor. 
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It is quite true also that the agreement of sale of this 
estate, even accompanied with immediate possession, does 
not of itself annul the contracts of J. Nott & Co. with the 
respondent. An employer of labor does nothing to vitiate 
or annul the contracts of his laborers by selling part of his 
estate, or the whole of it, or by purchasing more land or 
additional estates—providing the service in which he claims 
to hold his laborers be still his service, and not the service of 
some other person with whom the laborer did not contract. 

But in deciding whether, as this is a personal contract and 
the laborer is not bound to the land as a serf, a laborer could 
be held to follow the service of his original employer what- 
ever be the changes in the character of the employment, 
reference would have to be made to the terms of the contract 
as to the place of labor and whether the new employment 
differed so essentially from the old as to its severity, hazard- 
ous nature or disagreeable conditions as to make it unjust or 
unreasonable to compel the laborer to perform it for the 
same wages. 

In saying that the contract for labor, being one whose obli- 
gations cannot be delegated nor its advantages assigned, is a 
personal one, I do not say that in order to preserve its vitality, 
the employer should actually reside on his estate, go into the 
field with his men and personally direct and supervise them. 
Though he may be an absentee in a foreign land—the laborer 
chose him as his master, knowing his character for fairness, 
liberality and humanity; knowing, too, the reputation of the 
estate as reflected from the proprietor, as regards the methods 
of work, the character of the overseers, or whatever particular 
circumstance induced him to enter his service—and to this 
master an appeal could always finally be made for redress. 

It is no answer to say that one master is as good as another 
for the laborer, providing he fulfill all the written conditions 
of his contract, and observe whatever the law commands, 
doing nothing that is forbidden by it. Men are not cast in 
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the same mold, and so long as differences of disposition and 
character exist, just so long some masters will be preferred to 
others, and the laborer, if he is a free man, ought to be al- 
lowed to exercise his right of choice. 

Nothing need be said here to extenuate the injustice done 
to the employer by his losing the money which he may have 
advanced to his employee as wages, for which he has the 
right to expect service in return. If he, by disposing of his 
business to another, has placed himself in a position in which 
he is no longer able to afford employment to his laborers, he 
cannot complain that they are not able to repay him the ad- 
vance, or that the law will not compel them to work out the 
advance in the service of another. 

But little light is shed upon this question from the authori- 
ties. We are peculiarly situated. Here capital seeks labor. 
In the countries where the precedents of the common law are 
formed labor seeks employment. 

But it has frequently been decided that an apprentice is 
not assignable. Hall et al. vs. Gardner et al., 1 Mass., 172; 
Davis vs. Coburn, 8 Mass., 299. 

In Clement vs. Clement, 8 N. H., 473, the following lan- 
guage is used by Richardson, C. J., by way of illustration: 

“There are cases, without doubt, where a contract cannot 
be assigned, without the consent of both parties. Instances 
of this kind may be found, where young men contract to 
labor for farmers by the month or the year, and where it is 
understood that they are to labor on the farm, live in the 
family, and be under the directions of the hirers. 

“In such cases these circumstances become a part of the 
contract, and they are not bound to labor on other farms, 
under the directions of other persons, or to live in other fami- 
lies, without their consent.” 

This language can well be applied to the labor contracts 
of this country. 

After a deliberate consideration of this case, I am of the 
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opinion that for the reasons assigned, the judgment of the 
Circuit Judge should be affirmed. 

Messrs. Castle and Hartwell for the plaintiffs. 

Messrs. Johes and Dole for respondent. 

Honolulu, September 26th, 1877. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM-—1877. 
Judd and McCully, JJ. 


JOSEPH Morris vs. P. PETERO. 


ON QUESTIONS RESERVED. 


J. M. was suep in ejectment for a piece of land bought by him of 
P. P. by a warranty deed, and gave notice to P. P. to defend, 
which he refused to do, and J. M. consented to judgment. J: M. 
thereupon brought an action against P. P. on his covenant of 
warranty, to recover the purchase money paid and amount of 
damage suffered by the judgment recovered in the action of 
ejectment ; 

HELD, the judgment in the former action was good though obtained 
by consent, the then defendant having given his grantor notice 
to defend, and he refusing so to do, and no fraud appearing. 

Also, plaintiff entitled to recover the damages and costs and counsel 
fees paid by him in the former suit. The former judgment is 
conclusive evidence of the amount of damages. 

Also, in such an action the defendant is not bound by the considera- 
tion recited in the deed, but may show the actual consideration 
paid. 

Opinion of the Court by McCuLiy, J., upon questions re- 
served, as per the following statement: 
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“In this cause the jury were directed by the Court to return 
a verdict for the plaintiff—for $150, amount of the considera- 
tion expressed in the deed upon which the action was brought ; 
$168.75, amount of damages and costs paid by the plaintiff in 
the action of ejectment; and $50 counsel’s fees paid in that 
action; total, $368.75—subject to the opinion of the Court 
upon the following reserved points: 

“First—Whether the judgment obtained against the plaintiff 
by consent is a good and valid judgment against the now de- 
fendant; the plaintiff having given the defendant notice of the 
action and requiring the defendant to defend, and he refusing 
to do so. 

“Second—lIt being admitted that the defendant’s grantor was 
entitled to a dower interest in the land, whether the plaintiff 
is entitled to recover the whole or any of the purchase money? 

“Third—Whether the defendant is entitled to have deducted 
from the damages or interest the value of the stones, sold by 
him, taken from the land before the ejectment suit? 

“Fourth—Whether in this action the defendant cannot show 
a different consideration from that expressed in the deed? 

“The above points, with all the papers in the cause, are 
hereby certified to the Supreme Court in Banco at the present 
term.” 

By the said papers it appears that this is an action on a 
warranty covenant in a deed from defendant to the plaintiff 
to recover the purchase money paid, and the amount of dam- 
ages suffered by a judgment recovered in an action of eject- 
ment at the April term. 

The first reserved point raises the question whether the 
judgment obtained against the plaintiff is valid, and the Court 
is thereby referred to the record of proceedings in that case, 
by which it appears that one Naai, w., her husband, Kaaua, 
joining, brought action of ejectment against the present 
plaintiff. No answer was filed, but on the 4th of April the 
following agreement was filed: 
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“Consent is hereby given that judgment for the plaintiff be 
entered herein as prayed for, and that damages to the amount 
of one hundred and fifty dollars for the detention of the land 
be awarded to the plaintiff. 

“(Signed) Joseph Morris, by Cecil Brown, his Attorney. 

“(Signed) E. Preston, plaintiff’s Attorney.” 

Defendant’s counsel now claims that this judgment is in- 
valid, because made by consent of the attorney without 
authority in writing from his client; that it is not within the 
power of an attorney-at-law to bind his client to a voluntary 
judgment. He cites Section 1069, of the Civil Code: “The 
practitioners so licensed shall have control to judgment and 
execution of all suits and defenses confided to them: provided, 
however, that no such practitioner shall have power to com- 
promise, arbitrate and settle such matters confided to him, 
unless upon such special authority in writing from his own 
client.” But in the present case, Morris does not object to, 
but confirms the act of his attorney in this behalf. If the 
judgment would have been valid, if Morris had previously 
given a written authority to do what has been done without 
it, and which he ratifies, it is difficult to see on what grounds 
a third party shall be permitted to claim that it is invalid. 
The rights of the third party, this defendant, are those of the 
covenantor in a deed, to be notified of the pendency of the 
action against his grantee and to be called upon to defend. 
This was done in this case. If Petero had come in he might 
have made the several points of defense, or in diminution of 
the amount of damages which he proposes to make, if the 
judgment shall be opened. It does not appear that there was 
fraud or collusion on the plaintiff’s part, or on the part of his 
attorney, in not proceeding to trial and setting them up. 
Morris being sued in ejectment, and it being shown that the 
claimants against him had a good title, and that his own was 
insufficient, and so it being evident that he could not sustain a 
defense, he makes none, but, by his attorney assents to a 
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judgment on terms which do not appear unreasonable or fraud- 
ulent, and without incurring the additional costs of a jury 
trial. It is not claimed by Petero that another result must 
have been reached by trial and judgment on verdict. The 
paramount title ousted plaintiff, and must have done so, and 
Petero had refused to make any defenses against assessment 
of damages by reason of the dower interest or value of stones 
sold from the land. 

Some authorities, to show the effect of a judgment recov- 
ered on a covenant when the covenantor has notice, are: 
Littleton vs. Richardson, 34 N. H., Bell, J., thus states the 
law: “Where a person is responsible over to another, either 
by operation of law or by express contract, and he is duly 
notified of the pendency of the suit, and requested to take 
upon him the defense of it, he is no longer regarded as a 
stranger, because he has the right to appear and defend the 
action, and has the same means and advantages of controvert- 
ing the claim as if he was the real and nominal party upon the 
record. In every such case, if due notice is given to such 
person, the judgment, if obtained without fraud or collusion, 
will be conclusive against him whether he has appealed or 
not.” In the City of Boston vs. Washington, -10 Gray 496, 
Metcalf, J., says of the foregoing: “So far the adjudications 
are conclusive.” 

Hamilton vs. Cutts, 4 Mass., 348, is a case where the tenant 
consented to ouster without action brought. The Court say 
of it, “There is no necessity for him to involve himself in a 
lawsuit to defend himself against a title which he is satisfied 
must ultimately prevail, but he consents at his own peril. If 
the title to which he has yielded be not good, he must abide 
the loss, and in suit against the warrantor the burden of proof 
will be on the plaintiff, although it will be otherwise in case 
of an eviction by force of judgment at law with notice of the 
suit to the warrantor. For in such case unless it be obtained 
by fraud, the judgment will be plenary evidence.” 
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Petero, therefore, having received notice and refusing to 
defend, there being no showing of fraud, and the assent to 
judgment being a lawful one as made, must be held con- 
cluded by the former judgment, and responsible for the second 
and third items above, viz: $168.75 and $50. 

As to whether in this action the defendant may show a 
different consideration from that expressed in the deed, the 
prevailing American authorities are that the grantor is not 
estopped by the consideration expressed, for it is arbitrary 
and is frequently different from the real consideration. In 
like manner the acknowledgment of receipt of payment, al- 
though under seal, is liable to be impeached as a common 
receipt. Nor does the admission of parol evidence conflict 
with the statute of frauds, for it does not affect the contract 
for the sale of lands, but only the money arising out of that 
contract. When, therefore, a consideration is expressed in 
the deed it is mere prima facie evidence which may be re- 
butted or controlled by parol proofs as to the amount and*fact 
of payment, not for the purpose of defeating the conveyance, 
but for the purpose of ascertaining damages to which a 
plaintiff may be entitled for breach of covenant. Such lan- 
guage is used in Wilkinson vs. Scott, 17 Mass., 249; Clapp vs. 
Tirrell, 20 Pick., 247; Morse vs. Shattuck, 4 N. H., 229. 

In McCrea vs. Purmont, 16 Wend., 490, Cowen, J. exten- 
sively discusses this point. Premising that there is certainly 
a greater conflict of authority than he had supposed, and ex- 
pressing surprise that after much litigation it remained so far 
open (1836), he reviews the American decisions, those above 
cited among many others, with the result that, after some 
earlier decisions holding that such a clause is conclusive, the 
Courts now sustain the doctrine that the recital was not an 
estoppel to the admission of parol evidence (except only the 
Courts of the State of North Carolina), and the New York 
Court of Appeals held parol evidence to be admissible. The 
English decisions, however, were conflicting. Looking at 
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Baker vs. Dewey, 1 Barn. & Cres., 705 (1823), Bayley, J. 
says that a party who executes a deed in which it is expressly 
stated that the consideration money has been paid is estopped 
in a Court of law from saying that the fact is not truly stated. 
Holroyd, J. says “both parties are estopped by the deed from 
saying that the whole purchase money was not paid,” and 
Best, J. says that parol evidence of a fact wholly inconsistent 
with the statement of the deed ought not to have been re- 
ceived in evidence. 

Greenleaf’s Ev. 1, Sec. 26, 13th edition, assembles the 
principal authorities, English and American, and states the 
result to be that in England the recital is regarded as con- 
clusive evidence of payment binding parties by estoppel, but 
that the weight of American authorities is in favor of treating 
the recital as only prima facie evidence of the amount paid in 
an action of covenant by the grantor to recover back the con- 
sideration, or in an action of assumpsit by the grantor to re- 
cover the price which is yet unpaid—and the recital is not 
even prima facie evidence of payment when the deed is at- 
tacked as fraudulent by creditors of the grantor. 

In this conflict of English and American authority, the 
Court here must elect that of which the reason most com- 
mends itself. 

Several considerations lead us to adopt the rule as estab- 
lished in the American Courts. Thus that the admission of 
proof as to the amount of the consideration stands upon the 
same footing with the admission of proof that the acknowl- 
edgment of payment is not true. “This always makes part 
of the premises and is seldom true; for in most cases credit 
for the whole or for a part is given. And if the grantor is 
bound by this expression, no remedy would be found for 
cases of error and mistake, which undoubtedly often occur.” 
Wilkinson vs. Scott. In like manner the date of the deed. 

If such matters can be shown in a proceeding in equity, 
and if not inconsistent with the essential principles of actions 
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at law, then modern jurisprudence favors their admission in 
the latter, for the tendency of Courts and legislation is to sim- 
plicity and directness of practice. This Court has in many 
instances inclined to admit equitable principles into law ac- 
tions, and on this ground alone might well admit proof in an 
action to recover the purchase money, to rebut the prima facie 
evidence of the statement in the deed. 

We therefore hold for the defendant on the fourth reserved 
question, and for the plaintiff on the other three. 

Judgment on the verdict, in accordance with these princi- 
ples, for $268.75 and costs. 

E. Preston for plaintiff. 

W. C. Jones for defendant. 

Honolulu, January 4th, 1878. 
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SERENO E. BISHOP AND Mrs. C. C. ARMSTRONG vs. CHAS. H.` 
JUDD, ASSESSOR OF TAXES FOR HONOLULU, 1877. 


SUBMISSION OF CASE WITHOUT SUIT. 


THESE cases were submitted under the statute. The plaintiff, Bishop, 
owed a mortgage on his real estate in Honolulu, and was also the 
owner of $5,000 stock in a corporation whose entire property is on 
Maui, and is there assessed. 

The plaintiff, Armstrong, is the owner of a mortgage and note on real 
estate in Honolulu. 
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The defendant assessed the plaintiff, Bishop, the full value of his real 
estate without deducting the amount of the mortgage, and assessed 
him also on his stock in said corporation. 

The defendant further assessed the plaintiff, Armstrong, on her note 
and mortgage as personalty and also assessed at its full value the 
real estate covered by said note and mortgage. 

The Court was required to direct the Assessor in his election, as to 
which assessment is proper in each case. The Court held that ıt 
had no power to do so and dismissed the cases. 

Opinion of the Court by McCutty, J. 

The above title embodies two separate submissions argued 
by the same counsel at the same time, respectively as follows: 

“1. The plaintiff, Bishop, is the owner of real estate in 
the District of Honolulu, which estate is subject to mortgage 
for $650 to Mrs. L. B. Coan. 

“2, The plaintiff is also the holder of three shares in the 
capital stock of the ‘Haiku Plantation,’ a corporation carrying 
on business at Haiku, in the Island of Maui, the value of such 
shares, for the purposes of this case, being taken to be $5,000. 

“3. The plaintiff has made a return to the defendant as 
such Tax Assessor, and claims to be entitled to deduct from 
his taxable real or personal estate the amount of the said 
mortgage as a debt owing by him. 

“4, The plaintiff also claims that he is not liable to be 
assessed and pay taxes upon the value of his shares in the 
‘Haiku Plantation,’ inasmuch that the capital stock of the 
Company is assessed and liable to taxation in the district 
where such Company carries on business. 

“5. The defendant, on the contrary, insists that he is enti- 
tled to assess, and has assessed the plaintiff the full value of 
his said real estate, and refuses to allow the plaintiff to deduct 
from the value of the said real estate the amount of the said 
mortgage debt; and also insists that he is entitled to assess, 
and has assessed the plaintiff for the full value of his shares 
in the ‘Haiku Plantation.’ as personal property in the District 
of Honolulu, where the plaintiff resides. 
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“6. The questions submitted to the said Justices are: 
1. Whether the plaintiff is entitled to deduct from the value 
of his property, real or personal, the said mortgage debt. 
2. Whether the plaintiff is chargeable with taxes upon his 
said shares of stock in the Haiku Plantation. 

“Judgment to be entered for the plaintiff or defendant ac- 
cording to the decision of the Court upon these issues.” 

“1. The plaintiff (Armstrong) has loaned the sum of $850 
to the estate of Kailiuli, and has taken a mortgage over cer- 
tain real estate situated at Honolulu, together with a prom- 
issory note as security, which real estate is assessed, inde- 
pendent of the mortgage, in the district where situate. 

“2. Pursuant to the requirements of the law, the plaintiff 
has made a return to the defendant, as such Tax Assessor as 
aforesaid, whereby, after stating the value of her personal 
property, she claims to deduct therefrom the amount due on 
the said note and mortgage. 

“3. The defendant, on the contrary, insists that under the 
existing law, he is entitled to assess, and has assessed the 
plaintiff with the said debt as being a debt secured by a 
promissory note. 

“The question for the opinion of the Justices is: Whether 
the plaintiff is properly assessed for the amount of the said 
mortgage debt, the property being already assessed in the 
district where situate.” 

Before proceeding to consider the issues thus submitted we 
think it proper to express our doubts whether such cases come 
within the purview of the statute of submissions. That statute 
provides for the submission to the Justices of the Supreme 
Court on agreed statement of a question of difference which 
might become the subject of a civil action in the Supreme 
Court. But it is not manifest what civil action could be 
brought against the Assessor of Taxes, A special remedy, 
which is exclusive (see Widemann vs. Minister of Finance, 3d 
Haw. Rep. p. 789), by appeal to the Tax Appeal Board, has 
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been provided for ‘parties who have been wrongly assessed. 
These plaintiffs do not resort to that remedy, because they do 
not claim that the Assessor’s valuation has been too high, nor 
that he has not followed the law in its apparent meaning. 
They come to the Supreme Court with the argument that the 
tax law is unconstitutional, a matter which could not be raised 
before the Tax Board, nor be brought from the Board to the 
Court, no appeal therefrom being provided. 

If the Assessor is a judicial officer, and acted judicially and 
with jurisdiction over the persons and property of the plain- 
tiffs, then as held in Swift vs. City of Poughkeepsie, N. Y., 
37 Court of Appeals, 511, he is entitled to the protection 
accorded to all tribunals and parties thus acting. We are 
aware that there are authorities supporting the contrary doc- 
trine, the Courts of many of the States of the United States 
permitting actions possibly similar to this. 

The Court here is only asked to find whether the plaintiffs 
are chargeable according to the assessment, there being no 
claim of injury sustained to which the defendant should re- 
spond in damages, and the result of a finding for the plaintiffs 
we are given to understand would be an amendment of the 
assessment. But taking this into consideration and the further 
view that the term “civil action” includes legal and equitable 
proceedings, so that the judgment of the Court might have 
the effect of mandamus or injunction, we are not prepared to 
hold that the questions here in difference could so be brought 
before the Court. It might become a precedent for using 
this method of litigation to obtain the findings of the Court 
on questions of difference from which it was anticipated that 
parties might hereafter suffer damage, and lead to making the 
Court an office of consultation. 

But one of the parties in these cases is the Government, in 
the name of the Assessor, for whom the Attorney General ap- 
pears officially. We have a provision of the Constitution that 
the Government may require the opinion of the Court upon 
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important matters of law, and it has been intimated to us by 
the Attorney General, that if we felt unable to take jurisdic- 
tion of these submissions, the Cabinet would call for our 
opinion on the same issues. We, therefore, waive in this 
instance our doubts as to jurisdiction. 

We first consider the two questions, whether the holder of 
real estate may deduct from its assessed value the amount of 
a mortgage thereon, and whether the .mortgagee shall be 
assessed for the amount of his mortgage. 

The language of the statute that “real estate is to be as- 
sessed in the district where situated, irrespective of any mort- 
gage,” is so explicit that no attempt was made to show any 
other possible construction of the law than the obvious one. 
The statute as to personal property is that “All personal 
property of whatever kind not subject to specific taxes or 
specially exempted from taxation, shall be” taxed, and that 
the term “personal property should be construed to include 
all * * money, notes of hand, * * and every species 
of property not included in real estate.” The amendment of 
1876 struck out the words “in hand and money loaned, all 
mortgages,” and inserted in their place “notes of hand, unse- 
cured debts, growing crops,” and further amended the pro- 
visions as to real estate that “it should be assessed its full 
cash value irrespective of any mortgage.” From this some 
argument was offered that the intention of the Legislature 
was to exempt mortgages from taxation and transfer the tax 
to real estate. To concede this view we must hold that a 
mortgage is real estate, for every species of property not in- 
cluded in real estate, and not specially exempt or subject to 
specific tax, is to be taxed as “personal property,” or we 
must hold that a mortgage is not property at all. The latter 
view is maintained by some speculative writers, but, without 
discussion of the theory, we say that we hold a secured solvent 
debt to be property; and if property it is included in the de- 
scription of personal property, and to be assessed unless 
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exempted. It requires a more distinct expression to exclude 
it than anything we find in the statute. It would rather ap- 
pear to us that in striking out the phrase “moneys in hand 
and moneys loaned, and mortgages,” and retaining the items 
“all moneys and notes of hand,” it was intended to include by 
general description money loaned on note and secured by 
mortgage, in like manner with money either in hand or 
loaned, with or without note, and whether secured by mort- 
gage or not. 

In respect to the third point, that the holder of stock in an 
incorporated plantation should not be taxed, it was assumed 
that the plantation property, real and personal, were fully 
assessed in the district where situated; and for the purpose of 
the argument we may take it to be so. “Stocks in corpora- 
tions” are to be taxed as being personal property by the terms 
of law, and equally explicit is it that the plantation, its land, 
building, machinery, cattle, horses and implements are to be 
taxed in the district where situated. 

Thus each of the three items of property in question is made 
taxable by the terms of the statute, as was mainly conceded 
by counsel for the plaintiffs. 

The constitutional provision which is claimed to be infringed 
by the law, is a part of the 14th Article: “Each member of 
society has a right to be protected by it (Government) in the 
enjoyment of life, liberty and property, and therefore shall be 
obliged to contribute his proportional share to the expense of 
this protection.” It is claimed that this prohibits dispropor- 
tional or double taxation, and that the operation of the law is 
to impose double taxes by taxing mortgages and the real estate, 
stock and the plantation. When it is claimed that the plaintiff, 
who holds the mortgage, has charged the borrower a rate of 
interest higher by the amount of the taxes she must pay for 
her mortgage, and that so the mortgagor pays a tax once on 
that part of his property which is involved in the mortgage, 
and again in the shape of enhanced interest, we fail to see 
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that he has paid a double tax. The Constitution does not 
shield the person who is obliged to borrow from burdens 
which may fall upon him through the operation of the laws of 
the money market. And on the other hand the plaintiff pay- 
ing the one general rate on her money, cannot plead that she 
suffers an unconstitutional wrong from the fact that the other 
party also pays a tax. The allegation that the borrower does 
pay the lender’s taxes in the higher rate of interest demanded 
is an inference only. It does not appear that if mortgage 
loans be exempt from taxation they will be placed at a rate 
lower by the amount of the tax. This circumstance inter alia 
might be considered, but the controlling circumstances are 
supply and demand, the market value of the security, and the 
character and necessities of the borrower. The rate of interest 
in this Kingdom has fallen from 15 per cent. to 9 during the 
years the tax has risen from nothing up to three-fourths of 
one per cent. 

It is to be remarked that the expression in our Constitution 
is, not that all property shall be taxed equally, as is the pro- 
vision in the Constitutions of some of the States to whose au- 
thorities we are cited, but in substance this, that in consider- 
ation of the protection accorded to life, liberty and property, 
every person shall pay his proportional share of the expense of 
Government. Now if a mortgage is property, and if it is 
protected by law, we cannot see wherein it contravenes the 
Constitution that the holder of it should pay taxes on it at the 
common rate of assessment. 

It is well settled as sound doctrine that before Courts will 
exercise the high power of declaring a statute unconstitutional 
and so set aside the will of the supreme law-making power, it 
must appear that such Act is clearly in contravention of the 
fundamental law. The New York Court of Appeals, in a case 
reported in the Albany Law Journal of September 22d, 1877, 
“Gilbert Elevated R. R. Company,” use this language with 
regard to constitutional construction: Every presumption is 
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in favor of the constitutionality of Acts of the Legislature. 
An adverse doubtful construction is not sufficient to condemn 
an Act; it is only in cases of a clear and substantial departure 
from the provisions of the fundamental law that Courts will 
declare Acts of the Legislature invalid; 55 N. Y., 50; 53 
Ib., 553; 14 Mass., 340; 17 N. Y., 235; 23 Wend., 166. 
It will not be sufficient to show that the operation of the tax 
on mortgages is to raise the rate of interest to mortgages. 
Such may be the effect, but that hardship, if it exists, unless 
it is clearly prohibited under the Constitution, must be en- 
dured until the Legislature relieve it. It is said that the 
mortgagor is not the owner of the estate, having only the 
equity of redemption. This, his legal status, is not what an 
assessment law regards, and, practically, it is a fiction of law. 
The owner remains in possession and treats it as his own in 
every respect. He has availed himself of his property as a 
means of credit for a loan, and has legally assured to the 
lender that in the event of failure to pay, that certain piece 
of property shall be sold at public auction for his benefit, ex- 
clusive of the claims of other creditors. The mortgagee may 
purchase it, but only by being the highest bidder, and he 
cannot be said to take or hold it by the conveyance included 
in the mortgage. For the purpose then of the assessment 
and tax laws, a mortgage is treated as a note which is secured, 
equally liable to taxation with notes unsecured, and real estate 
is treated without reference to the credit obtained upon it. 
The owner of the money and the owner of the land must 
each pay the proportional and uniform assessment on his 
property in this Kingdom. 

As to taxing stocks in corporations, we first meet with the 
difficulty that there is an inequality between the tax imposed 
on incorporated and non-ineorporated property of the same de- 
scription, the second being taxed only in rem, the first in that 
and also in the several shares which represent the same thing 
and the right to the revenue to be derived. It is to be ob- 
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served here that the law in this respect stands now in the same 
words as it has since 1859, when a property tax was first im- 
posed—the amendment of 1876 not affecting this item. We 
believe that every incorporation existing in the Kingdom has 
been made since then and in view of this provision, so that it 
should not seem a matter of complaint if parties have volun- 
tarily placed their property in this form. The fact of the law 
having stood so many years without challenge gives a pre- 
sumption in favor of its constitutionality, besides the general 
presumption that way in favor of statutes. 

We must regard the creation of stock as in a certain sense 
the creation of new taxable property. In the case of a planta- 
tion it may well be that the aggregated values of the acres of 
land, the buildings, machinery, cattle and implements, as 
rated by the assessor of the district, will not represent the 
property value of the organization represented by the stock. 
The stock of established plantations has now a value as an 
investment greatly in excess of the value of the several items 
forming the visible plantation. It may be said further that 
the value of stock is estimated in view of the fact that the 
plantation tax is subtracted before dividends are made. 

Perhaps a perfectly equal assessment will require a new 
statute provision for deducting from the value of the shares 
the value of all property, real or personal, which is taxed 
directly to the corporation. We have been cited to the Mas- 
sachusetts Statute for an instance of such legislation. But as 
the case stands, can it be said that the holder of a share of 
stock which is valued at $5,000 in the market, because after 
payment of taxes by the plantation among other expenses it 
yields a net profit on such valuation, should not pay the Gov- 
ernment his proportional share, his tax on the property he 
owns? Nor do we see why it should be more unconstitutional 
to tax the stock, when the plantation is also taxed than to 
tax the plantation if the stock is taxed. The Court is required 
to direct the assessor in his election whether he shall hold the 
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one or the other; likewise in mortgages, whether he shall 
deduct the mortgage from the assessment of the real estate, or 
shall omit to assess the mortgage. This seems to us to be 
beyond the province of the Court. 

The subjects involved in the three questions submitted have 
given rise to profound legal discussion and judicial opinions, 
without a final and uniform settlement of the difficulties in- 
volved, and that, too, where the statutes of assessment and 
constitutional provisions have been much more full and ex- 
plicit than our own. There are two systems of taxation, 
either one of which may be adopted as the theory of a con- 
sistent series of statutes. One, of taxation in rem, where 
every species of visible property is taxed in full, and no other. 
Under this, debts of every kind, whether presented by notes, 
mortgages or accounts, and all intangible property, such as 
stock, are not assessed. The other is the system of taxation 
in personam, wherein every person is taxed for all the property 
he owns, his visible and real personal estate, less his debts 
thereon, his notes, mortgages and stock. 

We do not understand that our statute is consistent with 
either system. 

The Court cannot undertake in this proceeding to remedy 
or relieve the apparent injustice which tax payers may suffer 
by the statutes on taxation. The Legislature is the tribunal 
to which such grievances must be addressed. We do not find 
the statutes to be unconstitutional. 

Judgment for the defendant. 

Attorney General Hartwell for the defendant. 

Messrs. Davidson, Castle and Preston for plaintiffs. 

Honolulu, October 23d, 1877. 
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THE KING vs. KALAILOA. 


ON APPEAL ON POINT OF LAW. 


THE OFFENSE OF “illicit cohabitation” is not one known to the law. 

Unlawful sexual intercourse is, under the statutes of this Kingdom, 
either adultery or fornication, and the cohabiting of a man and 
woman who are not married to each other must be prosecuted as 
one or the other of these offenses. 

Opinion of the Court by Jupp, J. 

The defendant was charged in the Police Court with the 
offense of “illicit cohabitation,” to which he objected that it 
was not an offense defined by statute. This objection was 
overruled pro forma, and he appealed to the Supreme Court 
in banco. 

In order to an understanding of this case, some review of 
the legislation on this subject becomes necessary. 

In the Penal Code of 1850, in Chapter XIII., appears the 
following section: 

“Section 5. A man and woman who not being married to 
each other, lewdly associate and cohabit together, shall each 
be punished by a fine not exceeding one hundred dollars, or 
imprisonment at hard labor not more than one year.” 

The lewdly associating and cohabiting together of a man 
and woman not married to each other, is here made an offense 
distinct from fornication. The index of this chapter calls this 
offense “Illicit Cohabitation.” 
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On the 22d of June, 1852, the Legislature passed the fol- 
lowing law: 

“An Act to abolish the law of Illicit Cohabitation. 

“Whereas, The law relating to illicit cohabitation is misun- 
derstood by the District Justices, misapplied, and made the 
engine of great oppression; therefore, 

“Be it enacted by the Nobles and Representatives of the Ha- 
watian Islands in Legislative Council assembled: 

“Section 1. The 5th Section of the 13th Chapter of the 
Penal Code, relating to illicit cohabitation, shall be and is 
hereby repealed, and such offense shall hereafter be punished 
as adultery.” 

On the 14th of Febrnary, 1859, the 13th Chapter of the 
Penal Code was amended by lessening the punishment for 
adultery and fornication, and again in 1866, the Legislature 
passed an Act amending the law relating to adultery and forni- 
cation, this time increasing the punishments for these offenses. 

In the compilation of the Penal Laws of this Kingdom, 
made in 1869 and adopted by the Legislature in 1870, as the 
law of the land, we find Section 7 of Chapter 13 as follows: 

“As amended by the Act of June 22d, 1852, illicit cohab- 
itation shall hereafter be punished as adultery.” 

It is conceded that the Courts cannot recognize and punish 
offenses which are not defined and made such by statute. In 
this Kingdom where a Penal Code has been adopted, there 
are no offenses at common law. 

Now it seems to us that the plain intention of the Legisla- 
ture when it enacted the law “to abolish the law of illicit 
cohabitation,” was to do away with the distinctive offense of 
“lewd association and cohabitation of a man and woman not 
married to each other,” a state of living together from which 
illicit sexual intercourse is inferable. The Legislature has also 
added that such living together is punishable as adultery. 
This appears to be as if the Legislature had said in terms, 
viz.: “The gist of the offense of illicit cohabitation is the 
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unlawful sexual intercourse which this living together pre- 
sumes; hereafter it shall be punished as such.” If the Legis- 
lature had merely intended to lessen the punishment by say- 
ing that this offense should have the same punishment as 
adultery, the mischief which the preamble recites and which 
the repeal of the section was intended to remedy, would still 
exist. 

Now adultery is defined by our laws as an offense, so also is l 
fornication. The former being in violation of the sanctity of 
thé marriage relation, is punishable more severely than the 
latter. But both of these definitions cover the ordinary cases 
of violations of the laws of purity and virtue. It is not suf- 
ficient, as it seems to us, to say that these words “illicit co- 
habitation” mean something. What they mean must be 
declared by the law to be contrary to the law and punishable 
by law. “Illicit” means “unlawful or forbidden,” and “co- 
habitation” means a “living together as man and wife.” 
But it needs a further statement to that effect to show that 
the living together of a man and woman who have not inter- 
married is illicit or unlawful. í 

Penal laws must be construed strictly. Nothing can be 
taken by implication as against a person accused, 

It may not be presumed that (in holding, as we .do, that the 
law does not now recognize the distinctive offense of illicit 
cohabitation) there is no law which will punish cohabiting 
and living together of a man and woman who are not mar- 
ried, and that only exact proof of positive acts of sexual in- 
tercourse will warrant convictions. We do not so hold. All 
the facts and circumstances that lead to the fair inference of 
adultery or fornication as a necessary conclusion may be 
shown in evidence under prosecutions for adultery or forni- 
cation, precisely as they would be if the prosecution was for 
illicit cohabitation. 

As Lord Stowell has said, “It is not necessary to prove the 
direct fact of adultery, because if it were otherwise, there is 
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not one case in a hundred in which that proof would be at- 
tainable; it is very rarely, indeed, that the parties are sur- 
prised in the direct fact of adultery. The circumstances must 
be such as would lead the guarded discretion of a reasonable 
and just man to the conclusion.” 2 Greenleaf, Section 40. 

This ruling need have no effect to relax the execution of 
the laws on this subject. 

The judgment of the Court is that the objection taken by 
the defendant is good, and he is accordingly discharged. 

The case of Rex vs. Kahelemauna being the same as this, 
the same judgment is made in that case. 

Hon. A. 8. Hartwell, Attorney General, for the Crown. 

E. Preston and C. Brown for defendant Kalailoa. 

W. R. Castle for defendant Kahelemauna. 

Honolulu, October 31st, 1877. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1877. 
Judd and McCully, J.J. 


NAKUAIMANU vs. R. HALSTEAD AND H. GORDON. 


ON QUESTIONS RESERVED. 


Tue STATUTE OF Limitations does not run against a tenant in 
common unless there has been an ouster or its equivalent. A 
lease made by a tenant in common for a specific portion of the 
land, no partition having been had, is not good against the other 
tenant in common. 

Opinion of the Court by Jupp, J. 
This is an action of ejectment. The complainant alleges 
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that defendants have taken possession of “the most northern 
third” of the land described in Royal Patent No. 262, granted 
to Kupahu, the plaintiff’s ancestor. 

The jury, under the direction of the Court, rendered a verdict 
for the plaintiff subject to the following questions reserved : 

“Whether the Statute of Limitations will run against a per- 
son claiming to be a tenant in common of the land with the 
plaintiff, both claiming through the same ancestor? 

“Judgment on the verdict to be modified if the Court shall 
think the plaintiff is only entitled to a moiety and is not enti- 
tled to have the verdict stand for the whole. 

“The Court are to consider in connection with the point 
reserved, whether or not from the testimony produced on the 
trial an actual ouster of Kihikapu, defendants’ lessor, ever 
took place, or if an ouster of his ancestors ever took place.” 

We find from the testimony taken at the trial, that the 
patentee, Kupahu, k., died in 1853, leaving no children, or 
mother, or father, or brother, and his heirs at law were his 
sister, Peku, w., and his widow, Kalauoaika, w. The widow 
remained on the land with her son, the plaintiff, the issue of a 
former marriage. Upon her death in 1865, the plaintiff con- 
tinued in possession of all of the land, until the defendants took 
possession of one-third of it, say twenty acres, under a lease 
from Kihikapu, k., who is the nephew of Hooleiamoa, k., the 
husband of Peku above mentioned. The plaintiff has houses 
on and is in possession of the portion of land not occupied by 
defendants. 

The possession of plaintiff and his mother béfore him was 
exclusive, and neither Peku nor any of her heirs ever lived on 
the land or claimed it. 

In 1871, Peku disclaimed having any right or title to the 
land. The lease to defendants was made in December, 1876. 

The authorities are unanimous and clear that the possession 
of one co-heir enures to the benefit of the other co-heirs or 
tenants in common. It, therefore, follows that the Statute of 
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Limitations cannot run against a tenant in common unless 
there has been an actual ouster or something equivalent to it. 
Until an ouster, or what is equivalent, a demand for posses- 
sion and a refusal, a co-tenant cannot bring ejectment against 
his co-tenant. 

We find on the testimony that there was no disseizin or 
ouster of Peku prior to 1871. The Statute of Limitations did 
not commence to run against her until that time, when she 
disclaimed title to the land, if indeed the disclaimer has that 
effect. Therefore sufficient time has not elapsed to establish 
in the plaintiff a title by prescription to this land against 
Peku or her heirs. 

But the lease made by the co-tenant Kihikapu to the de- 
fendants, and their entry under it upon a specific portion of 
the Jand is an ouster of the plaintiff, so far as that portion of 
the land is concerned. 

But as there was no partition of this land made between the 
heirs, the plaintiff is entitled to the possession of this portion 
of the land in common. 

The verdict therefore must stand. 

The cases in point are: Parker vs. Proprietors of Locks, 
etc., 3 Met., 91; Barnitz, Lessee, vs. Casey, 7 Cranch, 456. 

E. Preston for plaintiff. 

Cecil Brown for defendants. 

Honolulu, November 17, 1877. 
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TuE KING vs. PATRICK THORNTON. 


ON EXCEPTIONS. 


THE PRISONER with three others was indicted for conspiracy to charge 

a felony with intent to extort money. 

The evidence showed that the crime of extortion, the object of the 
conspiracy, had been accomplished ; 

HE p, that the prisoner was not entitled to an acquittal on the ground 
that the conspiracy had become merged in the subsequent felony. 
It is not error to refuse to charge the jury that they must acquit 
the prisoner unless they were satisfied that he knew that the crime 
which the conspirators agreed to charge upon the person from 
whom the money was extorted was identical with that charged in 
the indictment, there being evidence that the prisoner had received 
his share of the money extorted. 

Opinion of the Court by Jupp, J. 

The prisoner, with three others, was indicted for conspiracy 
to charge a felony with intent to extort money. The evidence 
showed that the crime of extortion, the object of the con- 
spiracy, had been accomplished. The prisoner’s counsel asked 
the Court to instruct the jury to acquit the prisoner on the 
ground that the conspiracy had become merged in the subse- 
quent felony. 

By our statute a conspiracy to charge a felony is a felony. 
The crimes, then, are of equal degree. There is, therefore, 
no merger, and each is punishable separately. See Green- 
leaf’s evidence, Section 90. “Where two crimes are of equal 
grade there can be no legal technical merger.” People vs. 
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Mather, 4 Wend. 265; State vs. Murray, 15 Met., 100. In the 
last case cited the Court say, “In cases of conspiracy overt 
acts are laid merely as evidence of the principal charges.” 

It is not laid in this indictment that the charging of a felony 
was actually committed, but it was proved before the jury, in 
order to show that the threat to charge a certain felony, was 
the means employed for the extortion, and that was the mo- 
tive for which the conspiracy was formed. By our statute it 
is clear that it is not necessary to charge that the object of the 
conspiracy had been accomplished. Section 3 reads: “It is 
not requisite that the act agreed upon should be done or 
attempted in pursuance of the conspiracy; the conspiracy 
itself constitutes the offense.” 

The rights of persons accused of conspiracy are fully pro- 
tected in Section 7 of the Chapter on conspiracy, which pro- 
vides that, “Where one is convicted of an offense, he is not 
liable thereafter to be tried for or convicted of a conspiracy to 
commit the same; and if a conspiracy to commit an offense, 
and the commission of the same be charged in the same in- 
dictment, the defendant is liable to be sentenced for one only.” 
This section would rebut the idea that there could be a merger 
even if the conspiracy and the offense which it referred to 
were of different grades. The Court was right in refusing to 
charge as requested. 

The second point made is that the jury should have been 
charged that unless they were satisfied that the prisoner knew 
that the crime which the conspirators agreed to charge upon 
the person from whom the money was extorted, was identical 
with that charged in the indictment, they must acquit him. 

The Court was right in refusing this instruction, for if this 
prisoner did not know the exact crime which was agreed to 
be charged, he was not claimed to be innocent of acceding to 
it, and of receiving his share of the money which was ex- 
torted, and this would make him guilty of conspiracy. It 
must be admitted that if the jury had found on the evidence 
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that the crime to be charged was smuggling opium—a misde- 
meanor—they would properly have found the prisoner guilty 
of conspiracy in the second degree. This instruction was not 
asked for by the counsel for the prisoner, and was therefore 
not given or refused, and therefore no exception on this point 
can now be considered. See Dowsett vs. Lipoa, 3 Haw. 625. 
Clearly the jury were not authorized to acquit the prisoner 
on the evidence, and this was the only instruction asked for. 
Messrs. E. Preston and T. C. MacDowell for the prosecution. 
Messrs. S. B. Dole and R. F. Bickerton assigned counsel for 
the prisoner. 
Honolulu, November 1, 1877. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1877. 
Judd and McCully, J.J. 


ALEXANDER HUTCHINSON vs. KEIKIOHUA. 


ON APPEAL ON POINT OF LAW. 


THE DEFENDANT signed a labor contract of A. B. with the plaintiff, and 
on the contract was written the word “security,” over defendant’s 
signature ; 

HE p, that the defendant was liable as security or guarantor for the 
default of the laborer. 

Case remanded to Police Court for judgment. 

Opinion of the Court by Jupp, J. 
The facts of this case are that a laborer engaged by a 
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written contract to serve the plaintiff at Hawaii for a term of 
two years at $10 per month, and received $100 as advance 
upon the wages to accrue under the contract; that the de- 
fendant brought the laborer to plaintiffs agent in Honolulu, 
and took part in the negotiations for his hiring, and signed 
the contract as “witness and security.” Defendant repre- 
sented that the laborer was not then bound by any other con- 
tract, and undertook that the laborer should proceed from 
Honolulu by a vessel to be designated to plaintiff’s planta- 
tion, and agreed that in case of his not going, or if it should 
turn out to be that the laborer was under prior obligations, 
defendant would return the amount of $100 advanced. That 
plaintiff's agent was induced to make the advance on the 
contract on the guaranty of the defendant to return the money 
in case of failure of the laborer to fulfill the contract. It was 
also proved that there was a failure on the part of the laborer 
to perform his contract, his services being claimed by another 
employer under a prior labor contract not yet expired. It ap- 
peared also by the evidence of the acknowledging officer that 
$30 of this $100 advanced was kept by the defendant as a 
pledge that the laborer would go to Hawaii when requested, 
and the laborer testifies that finally the defendant got all the 
$100 from him but $10. The plaintiff paid out $5 for stamps 
and fees for acknowledgment. 

The action is brought to recover of the defendant, on his 
guaranty, the $105 advanced to the laborer, and the question 
of law on which this appeal comes up, is, whether the evi- 
dence discloses a consideration moving from plaintiff to de- 
fendant. 

BY THE COURT. 

In our opinion the word “security” written on the face of 
the contract with the signature of the defendant below is a 
sufficient note or memorandum in writing to charge the de- 
fendant on his special promise to answer for the debt or de- 
fault of the laborer. 
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As to the consideration, Section 1054 of the Civil Code 
“enacts that the consideration of such promise, &c., need not 

be in writing, but may be proved by any other legal evidence. 
Was there such a consideration? In Minet, ex parte, 14 
Vesey, Jr., 189, Lord Eldon said “that the undertaking of 
one man for the debt of another does not require a consider- 
ation moving between them.” This has been explained to 
mean that no new consideration is required. 

Chancellor Kent, in Leonard vs. Vredenburgh, 8 Johnson, 
28, held that where the guaranty or promise is collateral to 
the principal contract, but is made at the same time, and be- 
comes an essential ground of the credit given to the principal 
or direct debtor, there is not, nor need be, any other con- 
sideration than that moving between the creditor and the 
original debtor. So also Browne Statute of Frauds, Chapter 
X., on Guaranties. 

That a consideration passed from the plaintiff to the laborer, 
the principal debtor, is clear. The plaintiff advanced $100, 
on the engagement that it should be repaid by the direct 
debtor in labor at the rate of $10 per month. The under- 
taking by the defendant that the laborer would fulfill this en- 
gagement was an essential ground for the plaintiff’s advanc- 
ing the money to the laborer. The original consideration 
therefore supports or is the aliment for the promise of the 
defendant. 

“The extent of the undertaking, the expressions used, the 
situation of the parties, and all the circumstances of the case,” 
(see Browne Statute of Frauds, Sec. 199) show that the 
plaintiff's agent gave credit to the laborer on the guaranty of 
the defendant. The two obligations were concurrent, and 
made at the same time. The promise of the defendant was 
incorporated with and became an essential part of the original 
contract. 

In addition to this, if it be true that the defendant has 
actually received and appropriated nearly the entire amount 
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of the advance it would be a substantial consideration moving 
to him. 

Our judgment is that there was a consideration. The judg- 
ment of the Police Court is therefore set aside and the case is 
remanded to that Court for judgment in accordance with this 
decision. 

In the case of Alex. Hutchinson vs. Nakookoo the same 
judgment is made. 

W. R. Castle for plaintiff. 

Honolulu, November 1, 1877. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1877. 
Judd and McCully, J.J. 


H. A. WIDEMANN vs. LONOAEA ET AL. 


ON EXCEPTIONS. 


THE DEFENDANTS had contracted as laborers to work for the owners 
of “Waihee Plantation,” who then were Messrs. H. & W. H. 
sold to W., and W. then sold the plantation to third parties, 
reserving a homestead and a few acres of land; 

Herp, that the defendants are held by their contracts to work for 
W., and in his absence to obey the orders and directions of those 
in charge of his property and labor, but not in the service of 
other persons. The plaintiff taking no exceptions, cannot ask 
for a better judgment than he obtained in the Court below. 

An appeal from Circuit Court considered as exceptions. 

Opinion of the Court by McCuLLy, J. 
The case was heard by the Justices of the Circuit Court of 
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the Second Judicial Circuit June Term, 1877, the jury being 
waived, and judgment rendered for plaintiff. 

The defendants had contracted as laborers with the “owners 
of Waihee Plantation,” who were Messrs. Harris and Wide- 
mann; Mr. Harris first selling his interest in the plantation 
to the plaintiff, who subsequently sold it with a reservation of 
his homestead and a few acres, to third parties, and gave 
another party a power of attorney to employ the laborers 
under subsisting contracts. The defendants refused to serve 
the attorney or under him. 

A. S. Hartwell for plaintiff : 

I. The Circuit Court give a general judgment for the 
plaintiff, but in his opinion stated that it should only be en- 
forced on the plaintiff’s land. The defendant having brought 
the case up here, this Court will give such judgment “as to 
law and practice shall appertain,” Civil Code, Section 839. 
Powell on Appellate Proc. p. 341, Section 75. 

II. The question now assumes a two-fold aspect, viz.: Is 
not the judgment in case of Nott & Co., a precedent calling 
for a judgment for this plaintiff without limit as to his owner- 
ship of land, notwithstanding the reasoning of the Chief 
Justice in that case; and, secondly, if this case is not gov- 
erned by that precedent, will not this Court find good cause to 
remove the limitation on the judgment of the Circuit Court. 

(A). The reasons or opinion of the Court form no part of 
the record, but the judgment has force as res adjudicata in all 
parallel cases. 

13 Mass. 50; Freeman’s Judgments, p. 55, Section 79; 12 
Wh. 117; 6 Wall, 149; 8 Jb. 317. 

The rule of stare decisis is based on rights and on public 
policy, and this case has no essential features differing from 
the Nott case. 1 Kent’s Comm. 476. 

In the Nott case, although there was an agreement to work 
for assigns in case of sale of the plantation, the record shows 
that no sale had been made, but only an agreement to sell, so 
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that the clause in that contract calling for labor for assigns is 
quite immaterial. It was therefore unnecessary to decide, and 
in fact was not decided in favor of Nott & Co.’s assigns, for 
there were none, but it was decided that Hutchinson, as Nott 
& Co.’s attorney, for his own sole use, and without any con- 
trol of the labor or interest in it on the part of Nott & Co., 
could enforce the contract. 

Widemann’s contract binds the defendant “to perform such 
labor for the owners of the Waihee Plantation as they (he) 
shall direct,” and “to obey all lawful commands of them (of 
H. A. W.), their (his) agents and overseers.” But the deed 
of sale and the power of attorney show that the plaintiff is 
directly interested in the result of the defendant’s labor, and 
nothing shows that he has parted with the control of it. How 
can the plaintiff's remedy against the defendant be affected 
then by his non-ownership of land? 

The decision in the Nott case shows that it would be legiti- 
mate to agree even to work for one’s assigns. This agree- 
ment was to work for the owners of the plantation generally, 
and to obey the lawful orders of their agents. They had a 
right to select their own agents, and did not agree to remain 
land-owners. The contract is not claimed to be annulled by 
the sale, why then is the order to work not as legal and there- 
fore enforceable now as ever? The consequences of declaring 
the penal remedy lost by parting with ownership of land have 
been fully argued in the case of Waihee Plantation vs. Kalapu. 

(B). But if there were no reason for deciding this case for 
the plaintiff on the ground of precedent, in a parallel case, 
there is nothing requiring the Court in any aspect of the case 
to limit the labor to the plaintiff’s land. The large advances 
to the laborers, and not the change of overseers, is the reason 
for refusal to labor, and no decision should be made, unless 
clearly required by law, to encourage such attempts at fraud. 

BY THE COURT. 
The Court below in giving judgment say “that the defend- 
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ants can be held to labor for H. A. Widemann, notwithstanding 
he may have disposed of his interest in the Waihee Planta- 
tion. In this case the laborer is asked to perform labor in the 
service of H. A. Widemann, his original employer; that is, 
on his land, in employment in the results of which he is in- 
terested. * * * If the plaintiff furnishes legitimate em- 
ployment for defendants in his own service, and complies with 
all the terms of the contract, the defendants are, under the 
laws of this Kingdom, still bound by their agreement, and to 
refuse is willful desertion punishable: by law.” 

From the judgment thus limited to be an obligation to 
labor in the service of Widemann strictly, the defendants 
“appeal.” But the counsel for the plaintiff now comes in 
and asks this Court, by force of the decision in Nott & Co. vs. 
Kanahele, decided since the judgment of the Circuit Court 
was given, to give the plaintiff judgment for the services of 
defendants, under any agents or attorneys he may appoint, 
and in the service of other parties than himself. Although 
the defendants term these proceedings an “appeal,” we must 
treat them as exceptions on matters of law, for we have no 
statute provision for an appeal from the Circuit to the Su- 
preme Court. In our practice exceptions are taken up from 
the rulings of the Circuit Court. This was fully considered 
in the King vs. Paakaula, 3d Haw. Rep., p. 30. As the 
plaintiff took no exceptions, how far can he take advantage of 
the defendants having excepted, to ask for a better judgment 
than he obtained in the Court below? We are cited to Sec- 
tion 839 of the Civil Code, “When judgment shall have been 
rendered in any case in which exceptions have been allowed 
the judgment may be vacated by the full Court, without any 
writ of error, in like manner as if it had been by mistake, 
and thereupon such further proceedings shall he had in the 
case as to law and justice shall appertain.” This provision 
must be in view of the context. It provides generally for the 
steps to be taken when exceptions to rulings of a Justice at 
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nisi prius are sustained—as, for instance, that the verdict shall 
be set aside and a new trial ordered; but it does not place the 
case before the Court in the position of an appealed case be- 
fore an Appellate Court, with jurisdiction to try it de novo. 
In this case the defendants’ four exceptions briefly stated. are: 
(1) That the Jabor contracts were terminated by plaintitfs 
selling the Waihee Plantation; (2) that the defendants con- 
tracted with the firm of Harris and Widemann; and (3) not 
with either individual; (4) and that the defendants have now 
no recourse against Widemann for non-payment of wages or 
other violations of the contract. If in any of these there is 
substantial ground of error in the judgment of the Circuit 
Court it will be set aside. The plaintiff is here to support 
the judgment against the exceptions taken to it, but he cannot 
in our view, take judgment de novo in this Court. 

The first three points taken by the counsel below (Halstead ) 
are directly covered by the case of the Owners of the Waihee 
Plantation vs. Kalapu, 3d Haw. Rep., 660, which decided that 
on the dissolution of the partnership the contracts held in 
favor of Widemann, and this carries the fourth point that 
contracts being mutual, the defendants can hold Widemann 
to performance of his part. 

Following the rule of law to consider only what is set forth 
in the exceptions, there would be nothing further in this case, 
the exceptions being overruled, than to affirm the judgment. 
But we deem it right to go on to consider the new ground 
taken before us, as above referred to, that the Court might, in 
view of the decision in Nott & Co. vs. Kanahele, adjudge the 
defendants to be bound to serve whomsoever Widemann might 
constitute his attorney, without reference to the work being 
for Widemann. 

There was considerable argument as to the authority of the 
decision in that case as a precedent, but we are fully agreed 
that it stands in the same position in this respect as other 
decisions made by a majority of the members of the Court, 
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and we further adopt the views of plaintiff's counsel, that the 
authority of a case relates to what is decided in it, and not the 
reasonings by which the result is reached; but this result can- 
not be separated from the facts in question on which the de- 
cision is made. It cannot therefore be claimed that Nott & Co. 
vs. Kanahele maintains the proposition that a contract laborer 
can be compelled to serve any other person to whom the mas- 
ter may give a power of attorney, for it is stated as the fact in 
the case that Kanahele’s contract contained an ingredient dif- 
ferent from any contained in ordinary contracts, an extraor- 
dinary clause to the effect that the defendant in case of the 
transfer of the Waiohinu Plantation will work for the persons 
to whom such plantation shall be conveyed, and on this basis 
the Court say, there is in this case no attempt to evade the 
law or to make the contract to assume any form which was 
not contemplated upon its very face, and which the defendant 
did not fully understand at the time of signing the contract. 

There is in the contracts of the defendants no clause of like 
nature to the above, which they may be required to execute. 
They contain the ordinary provision that the laborer “will 
obey all lawful commands of the said party of the first part, 
his agent or overseers.” 

The plaintiff claims that this requires service for any person 
whom the master may make his agent or attorney for the pur- 
pose of using the servant’s labor. We cannot take this to be 
the fair intendment of the words “his agent or overseers.” 
In view of the context they refer to such persons as may be 
placed in charge of the property of, and delegated to overlook 
and direct the labor which is done for the master who makes 
the contract. It is a stipulation considered necessary to avoid 
difficulty about bound servants obeying the representatives of 
the master when he is not present in person. The other con- 
struction would make an ordinary labor contract assignable to 
any person, and without limitation. The doctrine of the Owners 
of Waihee Plantation vs. Kalapu expressly contravenes it, and 
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Nott & Co. vs. Kanahele only enforces a certain special and 
limited contract, and is not, in our view, inconsistent with the 
former case. The decision of the Circuit Court appears to us 
to be in conformity with the law with the two decisions cited, 
and with the terms of the contract. 

It is in effect this, that the defendants are held by their 
contracts to work for Mr. Widemann, in his absence obeying 
the orders and directions of the person or persons who are in 
charge of his property and labor. 

The judgment of the Circuit Court is affirmed. 

Hon. A. S. Hartwell for plaintiff. 

E. Preston for defendants. 

Honolulu, November 2, 1877. 
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IN THE MATTER OF J. A. NAHAKU, ESQ., AN ATTORNEY AT LAW. 


IN AN INFORMATION charging a criminal offense against an attorney, 
he should have the benefit of reasonable doubts. 

Opinion of the Court by Jupp, J. 

There can be no doubt that the deed from Nalu to Nalu 
opio, with reference to the execution of which gross miscon- 
duct is charged upon the respondent, is fraudulent. The 
water mark showing the date of the manufacture of the paper 
upon which the deed was written to have been 1866, it is im- 
possible that the deed should have been signed in 1863. AN 


HAWAIIAN REPORTS, 1878. 57 


In the matter of J. A. Nahaku, Esq., an Attorney at Law. 


the evidence shows that both Nalu and Kaolelo, his wife, had 
died during the early part of the reign of Kamehameha V., 
without executing any deed, and that many years after, prob- 
ably in 1869, their signatures were placed on the deed in 
question and witnessed by Kaanaana and Kaueloa, who affix 
their cross marks. 

Kaueloa says that Nahaku wrote the names of Nalu and 
Kaolelo, but that Nalu opio pfocured his assent to become a 
witness, though he knew that they were both dead. He says 
he did not go before Judge Lawrence and prove the execution 
of the deed. 

Kaanaana says that Nahaku procured his assent to become 
a witness; that he does not know who wrote the deed; that 
he did not go before Judge Lawrence. 

Nalu opio says that Nahaku wrote the deed, and that Kaa- 
naana and Kaueloa both went before Judge Lawrence and 
gave their testimony proving the deed; that Nahaku put him 
up to having the deed made, though he well knew that Nalu 
and Kaolelo were dead. 

Nahaku denies positively making the deed or writing any 
of the signatures, but admits that he assisted in procuring 
the proof of the deed before Judge Lawrence, believing it to 
have been executed by its grantors in their life time. 

The testimony of many witnesses as well as the inspection 
of the handwriting of Mr. Nahaku makes it very clear that 
he did not write the deed, and very doubtful if he wrote the 
signatures. It is evident that the names of the grantors and 
of the subscribing witnesses were written by one and the same 
person, and with the same or similar ink to that used by Judge 
Lawrence in writing the testimony of the witness in proof of 
the execution. 

Nalu opio, as testified to by Manuel Sylva, has made a state- 
ment varying from his testimony given in Court, to wit, that 
one Naluahi wrote the deed. 

It is quite certain from all the facts presented that either 
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Nahaku or Nalu opio is guilty of this fraud. The Court are 
of the opinion that in information of this character, charging 
a criminal offense against an attorney, the benefit of a reason- 
able doubt should be held in favor of the respondent, and as 
the subscribing witnesses and Nalu opio are by their own ad- 
missions guilty of fraud, and contradict each other in material 
matters, the Court has received the impression from their 
testimony that they are endeatoring to shield themselves by 
throwing the guilt of the instigation of this offense upon the 
respondent. Such testimony is not trustworthy, and the Court 
does not feel justified in believing it, when its effect would be to 
ruin the reputation and standing of a practitioner at this bar. 

We do not find the charge substantiated and dismiss the in- 
formation without costs. 

Honolulu, January 21, 1878. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1878. 
Harris, C. J., Judd and McCully, JJ. 


KALUA vs. KAMAUA. 


LIBEL FOR DIVORCE. 


In a LIBEL for divorce on the ground of willful desertion for three 
years, the fact that the libellant was living in adultery came out in 
evidence ; 

He tp, this recrimination was a good defense. Decree of divorce 
refused. 

Opinion of the Court by Harris, C. J. 
This is a libel for divorce on the ground of desertion for 
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three years. It came out in evidence that the libellant, after 
the husband deserted her, committed adultery, and is now 
living with her paramour. 

The point is made that the Court is not, for this reason, 
justified in refusing the divorce. 

The principle upon which recriminations are entertained in 
Divorce Courts, as grounds for refusing divorces, is the general 
one that a man cannot obtain redress for a wrong unless he is 
himself free from blame in the matter; he must come into 
Court with clean hands, and hence the Court will not grant 
relief to a suitor who is shown to have committed such an 
offense as would entitle the other party to a divorce, if inno- 
cent. ; 

Lord Stowell says that the doctrine of recrimination has its 
foundation in reason and propriety. “It would be hard if a 
man could complain of the breach of a contract which he has 
violated; if he could complain of an injury when he is open to 
a charge of the same nature.” Where both are in fault “the 
parties may live together and find sources of mutual forgive- 
ness in the humiliation of mutual guilt,” ete. 

In Scotland, the Courts refuse to recognize the doctrine, 
except as the foundation for a cross action. Bishop (Marriage 
and Divorce, Section 390) says: “In this conflict of opinion 
abroad, in respect even to the policy of the doctrine itself, it 
is not wonderful that the American judges should not have 
been entirely harmonious in defining the limitations and extent 
of it, in its application to the jurisprudence of the country.” 

The law, as it stood in the Civil Code, enacted that willful 
and continued desertion, without cause, for three successive 
years, will be presumed evidence of adultery. In this pre- 
sumption we cannot concur. It farther enacted that the 
Courts might deny a divorce, “although the fact of adultery 
or other offense amounting thereto should be established, 
when it shall be proved that the complainant has also been 
guilty of adultery, or other offenses amounting thereto, as 
would have entitled the defendant, if innocent, to a divorce.” 
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The law of 1870, whilst establishing several more grounds 
of divorce than that in the Civil Code, repealed’ the law of 
the Civil Code entirely, and whilst enacting that no divorce 
for the cause of adultery should be granted, “when there is 
reasonable cause to believe that the libellant has been guilty 
of any act which would entitle the defendant, if innocent,” 
to a divorce, is silent with regard to the defense which may 
be set up to the other grounds of divorce, which grounds 
are—desertion for a term of three years; imprisonment for 
seven years or more; leprosy, when declared incapable of 
cure; extreme cruelty; habitual intemperance; and neglect 
or refusal to provide for the maintenance of a wife. So that 
for these last causes the Court is left without any special 
direction on the part of the Legislature, to adjudicate by the 
light of reason, experience and authority. 

It has been seen that the Legislature has adopted the prin- 
ciple of recrimination; and if recrimination is held to be a 
good defense, even where adultery is charged, there would 
seem to be no reason why the same replication may not be 
effectual when a defendant is charged with a lesser offense. 

Now the course of reasoning has generally been this, that if 
both parties were to commence proceedings at the same time, 
and it should be made to appear that each of them would be 
entitled to a divorce, that is to say, that each party had com- 
mitted acts which would entitle the other to a divorce, there 
could not be two concurrent decrees in favor of both parties. 
Then how can the Court pronounce in favor of one party when 
to pronounce in favor of the husband will entitle him to the 
fruition of the proceeds of his wife’s property. To pronounce 
in favor of the wife will entitle her to the enjoyment of her 
own property, or to alimony from her husband. To pronounce 
in favor of the husband would entitle him to the custody of 
the children, and deny the custody to the wife, and vice versa. 
Nor can it be of possible consequence that the defendant has 
not pleaded the offense of the plaintiff as a bar to the action; 
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for when such a defense comes to the knowledge of the Court 
it is effectual, because nothing is lost between the parties and 
the public for want of pleading. Nor is it any good reason to 
say that in the present case the husband has no property, or 
that the wife is seeking no alimony, or that they have no chil- 
dren, since the Court must proceed upon general rules, and 
not upon the circumstances of particular cases. Nor can the 
Court determine which is the innocent and which the injured 
party, when both are equally guilty before the law—guilty to 
the degree that the other party would be entitled to a divorce. 
Certainly “persons who seek by the law to right their wrongs, 
must show that they themselves are not wrong in respect to 
the action.” It is frequently said, and the argument has 
been frequently used in this and other cases on trial this term, 
that it would be well to grant a divorce so that parties may 
return to a proper mode of living. We apprehend that this 
is not quite sound, for, in the first place, marriage is fraught 
‘with consequences not only to the parties to the marriage, but 
to the children of that marriage, to the rights of property 
under it; and the manner in which the law of marriage is ad- 
ministered is of interest to the whole public, and the law 
should not be holden one way for the rich man and another 
for the poor man. The same law that governs the rights of 
the wealthy in this respect, and causes the descent of property 
by the one side or by the other side, and gives the right of 
guardianship for the children—the offspring of that marriage, 
and the heirs to their wealth—must govern the rights of the 
poor man as to his own earnings and his own family. Nor is 
there any reason why parties who were equally sinful against 
each other, and are repentant of their sins, and desirous of 
leading a better life, should not return to their contract. Nor 
do the public have any assurance that a pair who have mutu- 
ally broken that contract, and persevere in that breach, would 
hold themselves any more strictly to any future contract, and 
it would be a fruitless endeavor to accommodate the law so as 
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to make happy those who give unbridled license to their 
passions. And we apprehend any attempt to accommodate 
the law to that class of persons will be found to plunge the 
community deeper into quagmires of uncertainty, without in 
any manner extricating them from the consequences of their 
own evil acts. Almost every one is ready with their example 
of hard cases to which they wish to apply a special remedy, 
the general tendency of which would be to reduce matrimony 
to the level of concubinage; but the examination of each case 
will show that it is unadvisable to accommodate the law to it, 
and that it is quite unworthy of special legislation. But it is 
said sometimes that the act of one’s partner drives the other 
into adultery. In the first case, if it is said that the wife is 
driven to adultery by reason of her abandonment, those who 
use that argument seem to ignore the fact that she may earn 
her living by honest labor. If it means that the passions of 
the human race drive them to adultery, it merely succeeds in 
casting a slur upon every unmarried person, and putting the 
human race on a level with the brutes. Besides all this, each 
party at the inception of the wrong, and when they found 
themselves within the danger of temptation, or struggling for 
the right, had the power of invoking the law to aid them in 
the pursuance of their right; and if they have failed to seek 
the protection of the law in the first place, and have subse- 
quently lived in contempt and violation of it, they have no 
reason to complain that the law does not take their particular 
case under its protection. The same line of argument may 
be, nay is, used by persons who prey upon society. The 
pirate, the burglar, and the common thief always claim that 
society has driven them to their evil courses, and in their 
judgment the laws of property ought to be abolished or modi- 
fied so that they may have no temptation to steal, and if one 
was to receive the theories and explanations of those within 
the walls of penitentiaries, the most virtuous portion of the 
public are those under the restraint of those institutions. 
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For these reasons we are of the opinion that recrimination 
is and ought to be a good defense, and, if established, be a 
good bar to an action for divorce, and though not made a mat- 
ter of defense, when the guilty act of the defendant is brought 
to the knowledge of the Court, it is and ought to be a good 
reason for refusing the petition. The law ought, in such cases, 
to leave both parties in the condition it found them, and pub- 
lic interest and morality will not be subserved by trying to 
gloss over that which is in itself wrong—by endeavoring to 
throw the mantle of respectability over concubinage and 
adulterous connections. 

The decree in this case is refused. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1878. 
Harris, C. J., Judd and McCully, J.J. 


S. N. CASTLE ET AL. vs. G. H. LUCE, TAX COLLECTOR. 


ON EXCEPTIONS TO OVERRULING DEMURRER, 


THE PLAINTIFFS ALLEGED that the Haiku Sugar Company and the 
Wailuku Sugar Company were incorporated under the general law, 
and paid in full on the island of Maui all the taxes assessable to 
said corporations upon their real and personal property for the year 
1877, and that thereafter, on November 30, 1877, the plaintiffs, who 
were owners of shares of stock in said corporations, respectively, 
were assessed upon the same as personal property the sum of 
$662.50, which sum they paid to the defendant under protest. 

The defendant demurred to the complaint. 
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The Court held that the assessment to the plaintiffs and payment by 
them of the tax to the defendant as alleged, after the said assess- 
ment and payment on Maui, accomplished double taxation and was 
illegal and void, and that the plaintiffs could recover the amount 
they claimed; and the demurrer was overruled. The case of Bishop 
vs. Judd is distinguished by Jump, J. 

Opinion of the Court by Harris, C. J. 

The plaintiffs make known that they are the owners of five 
and two-thirds shares of the Haiku Sugar Company, a corpo- 
ration created under the general laws for the establishment of 
corporations in this country, and doing business as planters and 
manufacturers of sugar on the island of Maui, and likewise of 
certain other shares in the Wailuku Sugar Company, doing 
business as above set forth, on the island of Maui. 

It is averred that said two companies have been assessed all 
the taxes assessable by law on their real and personal property 
on the island of Maui, and that the said taxes have been paid; 
and, in addition to the taxes thus paid, the Tax Assessor of 
the City of Honolulu had assessed the plaintiffs in all the sum 
of $662.50, to wit: $212.50, which is an assessment on a valu- 
ation of $28,333.33 for the shares in the Haiku Sugar Com- 
pany, and $450, which is an assessment on a valuation of 
$60,000 for shares in the Wailuku Sugar Company, and in due 
course the defendant—who is Collector of Taxes of the City of 
Honolulu—called on the plaintiffs for the said taxes on the 
30th of November, 1877, and that the plaintiffs paid said taxes 
under protest. 

The defendant put in a demurrer, the effect of which is to 
admit the facts set forth by plaintiffs and to deny their suffi- 
ciency in law. 

The Attorney General submitted the following brief: 

I. This action does not lie against the Tax Collector, for he 
is required to pay over his receipts to the Treasury, and should 
not hold money indefinitely, at his own or the public risk. It 
is not averred that the protest was made before payment, and 
this cannot be inferred. No payment can be recovered, unless 
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made involuntarily, or under threat of process, 57 Me., 393. 
“One of the conditions precedent for recovery always is pay- 
ment made upon compulsion, to prevent the immediate seizure 
of goods, or arrest of the person. Unless these conditions con- 
cur, payment under protest will not give a right of recovery.” 
2 Dillon’s Munic. Corp., Section 751. 

II. The tax was authorized by the statute. “The shares 
of the several members in the stock of any incorporated com- 
pany, whether owning real estate or otherwise, shall be deemed 
in law personal property.” Civil Code, Section 145. “All 
personal property shall be subject to an annual tax * * to 
include * * stocks in corporations * * .” Ib., Section 
483, as amended in 1876. All real property is “to be assessed 
in the district where situate.” Tb., Section 484. 

The real estate, then, and other property which is part of 
it, must be taxed, in its district, to the corporation. The 
shares as personal property (not being owned by the corpo- 
ration) must be taxed by the statute, and the holder only is 
taxable for them. 

III. , Taxing shares of stock of corporations is not double 
taxation, because of the taxes paid on the corporate property, 
in the sense of taxing the same person twice for the same 
property; and duplicate taxation of property in different 
ownerships is not prohibited by the fundamental law here or 
in the United States or England. This result is incidental to 
all taxation of personal property. 

“Taxation of personalty leads to duplicate taxation in va- 
rious ways. Other taxes besides those by valuation, reach 
such property, being laid in the shape of duties, excise and 
license fees, etc.; and, moreover, when property is moved 
from one jurisdiction into another, where the time fixed for 
assessment is different, it may, for that reason, be twice as- 
sessed for a tax on valuation for the same period of time.” 
Cooley on Taxation, Section 4, page 28. 

“There is no imperative requirement that taxation shall be 
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equal. If there were, the operations of Government must 
come to a stop, from the absolute impossibility of fulfilling it. 
The most casual attention to the nature and operation of taxes 
will put this beyond question.” Ib., 124. 

“Instances in which property is taxed more than once are 
not very infrequent. Formerly it was the case in respect to 
that large amount of indebtedness secured by mortgages, 
where the debt was liable to taxation against the creditor, and 
the property by which the debt was secured was also taxed 
against the mortgagor. In cases where the language is clear, 
the fact that it imposes double taxation will never justify a 
Court in disregarding it.” Toll Bridge Co. vs. Osborne, 35 
Conn. 19. 

In the Delaware Railroad Tax, 18 Wall, 219, it was claimed 
that a tax on stockholders’ shares was, in effect, a tax on the 
property of the corporation which the shares represent. The 
Court admitted, that if this were true, “there would be diffi- 
culty in sustaining the validity of the tax.” “But,” said the 
Court, “the share of a stockholder is, in one aspect, some- 
thing different from the capita] stock of the company; the 
former is the individual interest of the stockholder, constitut- 
ing his right to a proportional part of the dividends when 
declared, and to a proportional part of the effects of the cor- 
poration when dissolved after payment of its debts. Regarded 
in that aspect it is an interest or right which accompanies the 
person of the owner, having no locality independent of his 
domicile.” 

In Van Allen vs. The Assessors, 3 Wall, 575, the right of 
the State of New York to tax shares of National Banks, was 
disputed, on the ground that the bank capital consisted wholly 
of stock and bonds of the United States, which by law were 
exempt from taxation. The Supreme Court of the United 
States sustained the tax on the ground that “the tax on the 
shares is not a tax on the capital of the bank.” That decision 
has been followed by several other decisions to the same effect. 
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Bradley vs. The People, 4 Wall, 575; National Bank vs. 
Commonwealth, 9 Wall, 358. 

In Commonwealth vs. Hamilton Manufacturing Company, 
12 Allen, 302, the question was whether an Act was constitu- 
tional which required the cash value of the capital stock of a 
corporation in excess of the value of its real estate and ma- 
chinery to be taxed to the corporation itself. The Court, 
Bigelow, C. J., held that such tax was constitutional, and Said: 
“We cannot say that a reasonable construction of the statute 
necessarily leads to the conclusion that the assessment is in 
fact a tax on the property of the corporations therein desig- 
nated, and not an excise or duty laid on their respective fran- 
chises. * * * The price for which all the shares would 
sell, may greatly exceed the aggregate of the corporate prop- 
erty, or it may fall very far short of it. Undoubtedly the 
amount of property belonging to a corporation is one of the 
considerations which enters into the market value of its shares; 
but such market value also embraces other essential elements. 
It is not made up solely by the valuation or estimate which 
may be put upon the corporate property, but it is the estimate 
put on the potentiality of a corporation, on its capacity to avail 
itself profitably of its franchise, and on the mode in which it 
uses its privileges as a corporate body, which materially influ- 
ences and often controls its market value. 

“The shares in a corporation may have a market value, and 
sell for a high price before any of its capital stock has been 
paid in, or it has acquired any corporate property. * * * 
These illustrations serve to show that an assessment, based on 
the market value of the shares of a corporation, or of an 
aggregate of said shares or capital stock, cannot be properly 
deemed a tax on the property of the corporation. * * * 
That this was the theory on which the statute was founded is 
made manifest from the fact that the tax is not based on the 
capital stock paid in, nor yet on the par value of the shares, 
but on the aggregate value of the shares, ascertained by the 
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price paid in the market for the shares when sold as the sep- 
arate property of the stockholders. * * * These shares 
were declared by the statute to be personal property, for the 
purpose of taxation; this tax on shares was clearly not a tax 
on the property of the corporation, but on the right or interest 
of each stockholder in the whole corporate organization, its 
franchise and privileges.” The same Court held in Tremont 
Bank vs. City of Boston, 1 Cush. 142, that the real estate of a 
bank is taxable, in addition (see 10 Met. 338) to the tax paid 
by the bank on its capital stock. The counsel for the bank, 
Benj. R. Curtis, contended that the capital of the bank in- 
cluding its real estate, was taxable as personal property to the 
stockholders, so that the property, although in different forms, 
was taxed twice. The counsel for the city, P. W. Chandler, 
stated that manufacturing corporations had been taxed in the 
same way until the Act authorizing a deduction from the 
value of its real estate to be made from the value of shares, 
and that railroads are still so taxed. The Court said, that as 
no statutory provision was made for deducting the value of 
corporate property in case of banks, as it was with manufac- 
turing corporations, both the bank shares and its real estate 
were taxable by law. 

In Cumberland Marine Railway vs. Portland, 37 Me., 445, 
the corporation claimed that it was illegally taxed for its cor- 
porate property, because the shareholders were also taxed for 
their shares, but the Court held that both were taxable. 

In Utica vs. Churchill, 33 N. Y., 151, the Supreme Court 
of that State held that bank shares were taxable to the hold- 
ers, although the bank capital was invested in United States 
non-taxable securities. l 

A like decision was given in Coate vs. Society for Saving, 
32 Conn., 173, which was affirmed by the Supreme Court of 
the United States in 6 Wall. 

The law is fully summed up in Cooley on Taxation, pp. 169 
and 170, viz.: “So a tax on the shares of stockholders in a 
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corporation is a different thing from a tax on the corporation 
itself, or its stock, and may be laid irrespective of any taxation 
of the corporation when no contract relations forbid.” 

No decisions are cited against this general view, except in 
New Hampshire, where the statute, in words, prohibits any 
taxation which may have the result of duplicate taxation. 

S. B. Dole, W. C. Jones, and Castle & Hatch were heard 
per contra. 

PER CURIAM. 

First—It is argued that the collector is not liable, because 
by the law he is required to pay over the receipts to the 
Treasury; and the presumption of law is that the defendant 
has so paid over the amount received; that he has, in fact, 
done so, and that the declaration avers no protest before pay- 
ment or even at the time of payment, and no such inference 
can be made. “But the receipt for the taxes and the protest 
bear the same date and appear to have been made simul- 
taneously, and it is an old principle that when two things are 
done at the same time, that which ought to have been done 
first must be presumed to have been done first; and though 
no action would lie against the collector for money paid by 
him into the Treasury when he was acting in good faith, and 
no protest was made at the time of payment, it is otherwise 
if a protest is made at the time of payment, because a pro- 
test is a notice not to pay over, and notice of an intention to 
sue; and in this case such notice was followed by an imme- 
diate suit, the payment and protest having been made on the 
30th of November, and the suit commenced on the 31st of 
December following.” Elliot vs. Swartout, 10 Peters, 137. 
This protest is made for a distinct and definite cause against ‘a 
particular tax, alleging as cause of protest the illegality, and 
pointing out the reason of its illegality, namely, that it had 
been once assessed and paid at Maui. It was not a mere fault- 
finding and grumbling, and it appears to have been seasonably 
and properly made. For any defect or irregularity in assess- 
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ing the taxes or excess in valuation, the party must appeal to 
the Appeal Board. This is not a defect or irregularity, but 
the assessment of this particular tax is averred to be wholly 
void and a nullity. As the Collector had authority to levy 
summarily on the goods and chattels of the plaintiffs by dis- 
tress, the payment made must be regarded to have been made 
under a kind of duress. 

In the case of Sereno E. Bishop et al. vs. C. H. Judd 
Assessor of Taxes for Honolulu, it was urged before the Court, 
that because the plantation property was fully taxed in the 
district where situated, and stocks in corporations were like- 
wise to be taxed as personal property, the constitutional pro- 
vision of the 14th Article was infringed. It was shown in the 
decision rendered in that case that no infringement on the 
Constitution was thus made. That proposition will be main- 
tained in the decision which we are now rendering. It was 
likewise shown that a full taxation of the real and personal 
property of a corporation might not represent its taxable prop- 
erty, and in the case of a plantation it might well happen that 
the valuation placed upon the land and material in the district 
where the plantation is situated might not represent all the 
property of the corporation to which the plantation belongs. 
Now this is most certainly true. The law, therefore, is not in 
violation of the constitutional provision, and it is the applica- 
tion of the law to which we shall now devote our attention. 
With a fuller argument and the fuller consideration which we 
are enabled to give it, some of the views expressed by the 
Court in that case may appear to be somewhat modified, yet 
it will be found that the principles enunciated in that case are 
fully supported, and we trust now to make our views so clear 
as to justify the law and render all future litigation, on cases 
similar to that now under contemplation unnecessary, premis- 
ing, however, that we do not propose to go further than is 
necessary to decide the case now before us. 

It is said that this tax is authorized by the statute because 
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that “the shares of the several members of the stock of any 
incorporated company, whether owning real estate or other- 
wise, shall be deemed in law personal property.” Civil Code, 
Section 1446. 

The fact that this statute says that shares are to be re- 
garded as personal property, does not affect the mode of tax- 
ation. The effect of that statute is merely to direct how such 
property should be treated in its general relation to the law 
regarding its descent, mode of transfer, dower right. It 
does not affect the question as to whether the property is to 
be taxed to the corporation in gross or to the shareholders in 
severalty. It does not, by any means, establish the proposi- 
tion that the whole of the property of a corporation is to be 
taxed for its full value, and then the shares are to be taxed 
afterwards in the hands of the shareholders, nor does it assist 
in establishing such a proposition. 

And, again, we are referred to Section 483 of the Civil 
Code as amended in 1876, which reads as follows: “All per- 
sonal property of whatever kind, not the subject of specific 
tax * * * shall be subject to an annual tax of three- 
quarters of one per cent., and * * * the term ‘personal 
property’ shall be construed to include * * * all stocks 
in corporations and every species of property not included in 
real estate.” 

And again, “there shall be assessed and collected upon all 
real property within the Kingdom * * * three-quarters 
of one per cent., to be assessed on the full cash value of the 
same, to be assessed in the district where situated * * *” 
Civil Code, Section 484. 

It is said that, that which is plain cannot be construed, and 
the statute certainly declares that shares in stock companies 
are taxable to the owners thereof as personal property, and 
also requires taxation of the real estate in its district. Now 
the shares, not being corporate property and not being owned 
by the corporation, can only be taxed to the private owners, 
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and could not be taxed to the corporation, still less could the 
corporate property be taxed to the shareholders. 

It is further argued that the statute requires shares in cor- 
porations to be taxed, and sometimes that we must regard the 
creation of stock as a creation of a new taxable property; and 
so it is in some cases and in other cases it is not. 

When an association of men get a valuable franchise, a new 
property is created, which would not be represented in any 
respect by the real or personal property belonging to the asso- 
ciation or corporation, as for instance —a railroad corporation, 
which might have the right of laying rails through the streets 
of a town, would have a property in the franchise, which 
would not be represented by the value of their rails, rolling 
stock and animals. An aqueduct company which might have 
the right of breaking up the streets for the purpose of laying 
down their pipes and condemning lands for the purpose of 
getting their water supplies, has a similar property, which is 
not included in the real property which the corporation owns, 
or in the personal property which is visible and tangible. A 
ferry, or a gas company, and a bank having the authority to 
issue notes to pass as money, are instances in point. 

But it may well be doubted whether a corporation which 
may be created like those under contemplation, as a matter of 
course, places the property in any different position than it 
was before its owners (partners in business) divided the prop- 
erty into shares, and represented each partner’s interest by 
certificates. The case is best stated in this way: Suppose 
four persons to own a plantation, the total value of which may 
be one hundred thousand dollars, each owning an equal in- 
terest, and it would be assessed for taxation to-day at one 
hundred thousand dollars; to-morrow they agree to divide 
their property into a thousand shares, of which each one 
holds two hundred and fifty. Is there any new property cre- 
ated? Can its real and personal property be assessed at one 
hundred thousand dollars, and then the certificates which are 
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evidence of each person’s interest in that property, be assessed 
at one hundred thousand more? In addition to this, it may 
be borne in mind that the value of the property for its owners 
or shareholders is made up of the land which has paid a tax 
of three-quarters of one per cent., and many other articles 
which are taxed “specifically,” as carts which have a specified 
tax, also horses, and perhaps some other articles. The facility 
with which a corporation of this nature could avoid such a tax 
by surrendering its charter and resolving itself into a simple 
partnership, would seem to indicate that there was something 
fallacious in this course of reasoning, and the fallacy consists 
in this, in supposing that in such a case any new property is 
created over that which is visible and tangible. If the shares 
are taxed, then the property which they represent and the 
persons who own that property have paid the due proportional 
share of the public expenses which the Constitution requires. 
So likewise if the stock is taxed in the aggregate and the tax 
is paid by the officers of the corporation. If the real estate 
has been taxed in another district, then the stock has paid its 
proportion to the degree that the real estate has already paid. 
In other words, a one thousandth interest (one share) in the 
plantation above indicated, is not worth one hundred dollars 
and the real estate beside; and if the real estate has paid its 
taxes, it should be deducted in the estimation of the value of 
the share. 

It is said that the shares are the property which the share- 
holders own, and not the real and personal property of the 
corporation. The fact is that the corporation is a fictitious 
person composed of many natural persons. Now, it is true 
that the shareholder has no right to the corporate property 
whilst the corporation exists, and has only a member’s voice 
in the management of it. But how can a man’s share of any 
property have any value whatsoever, except with reference to 
the amount and productiveness of the property in which he is 
owner? The certificate of the share is evidence of the share- 
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holder’s interest; it is the title deed and not the property 
itself, and when all the property which that certificate repre- 
sents is taxed, the share is fully taxed and the object of the 
law is accomplished, and if, when the real property and the 
personal property has been fully taxed, and all the property 
which that share represents has not been taxed, as will be the 
case with a bank authorized to issue paper money, then that 
value so remaining must be taxed too, and the letter of the 
law would be fulfilled; but it would be difficult to see how an 
agricultural association, pure and simple, can be the possessor 
of any property not represented by their ground, tools and 
machinery, products and the debts due to it, and when those 
properties have once been fully taxed, the owners of that 
property have paid their proportion of the public expenses. 
But it is said, we must give force to every word of the law, 
and, therefore, the shares are to be taxed irrespective of the 
fact that all the property represented by those shares has been 
taxed before. The doctrine, that force is to be given to every 
word of the law is a true one, but the inference drawn from it 
is not so clear. The statute does not state that shares in cor- 
porations are to be taxed to the holders thereof. It directs 
that stock in corporations is to be taxed as personal property, 
and gives no direction as to whether the tax is to be assessed 
in gross to the corporation and be paid by the officers or in 
severalty to the shareholders. We have given force to every 
word of the law when we point out that the law means that 
stock in a corporation is to be taxed when it represents any 
property at all over and above that which has already paid 
the full proportion required of it by law. Let us take a 
grazing company for an illustration, and suppose its property 
consists of certain real estate which has already paid tax, say, 
for twenty thousand dollars, three hundred horses valued at 
fifteen thousand dollars, six hundred mules valued at twelve 
thousand dollars. If any other theory shall prevail, this prop- 
erty, which has already paid its land tax and a specific tax 
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upon each animal, would be obliged to pay still another assess- 
ment on forty-seven thousand dollars. This would be so man- 
ifest an injustice, that it is not to be adopted by the Court, 
unless clearly forced to it by the working of the law. 

It has been said that a tax on the shares of a corporation is 
a tax on its privileges, or, as it is sometimes said, on its fran- 
chises; but these corporations, now under consideration, have 
no privileges. 

Again, how are these shares to be taxed otherwise than as 
now indicated? What is the value of a share? It is answered, 
what it would sell for in the market; that is to say, what some 
one person or some few persons might be found willing to give 
for it; that is to say, its speculative value. This will be to 
tax the hopes of men, for Jet it be borne in mind we are ar- 
guing on the assumption or admission that all the tangible 
property has already been taxed. It must be admitted that 
in some kinds of corporations a speculative value is the only 
valuation that can be attained, because they represent an in- 
tangible property. But let a person of sanguine temperament 
go into the fields of a plantation in July, he might say, this 
crop, in my judgment, next winter, will produce a thousand 
tons, and sugar will be worth, when this crop shall be mar- 
keted, six cent a pound, and I will give therefore five hun- 
dred dollars a share; and now, though another person may 
think that instead of a thousand it will produce eight hundred 
tons, and instead of six cents a pound sugar will only bring 
four, and though the tax assessor has already taken the grow- 
ing crop into consideration in his assessment, yet the property 
should be assessed again, and in addition to its real valuation 
for what the enthusiastic and hopeful individual may be in- 
duced to give for a few shares of it. This is assessing it on a 
speculative value; and the law demands a true valuation, such 
a valuation as will place the shareholder on, as nearly as pos- 
sible, an equality with other owners of like property, which is 
to be done by taxing his property, just as other persons’ 
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property is taxed, and then, if anything remains over of an 
ascertainable nature, any privileges, any franchises, not visible 
and tangible, but yet appreciable, that should be taxed too. 
The object of the law is to tax all of a man’s property and no 
more. It may be that the officers of the several incorporated 
plantations had property, credits or other valuable assets, not 
represented in the assessment on Maui; but if it were so, this 
is not made evident to us. The case is put to us by share- 
holders as though all the taxes on each piece of property 
assessable under the law had been paid, and therefore there 
was nothing for the assessor at Honolulu to assess, and nothing 
for the collector, the defendant, to collect. It will be observed 
that Section 483 of the Civil Code, quoted above, enacts that 
“Stocks in corporations are taxable property.” But as has 
been said, it does not say whether it shall be taxed to the cor- 
poration or shareholder. Now all the capital stock in these 
corporations is represented to us to have been taxed, that is 
to say, all the property purchased by that capital stock. “Now 
if that tax still stands—a taxation of the shares at their 
appraised value, would be in fact a double taxation of the 
property, once to the corporation itself, and again to the cor- 
porators, which would be unjust, oppressive and unconstitu- 
tional.” Such were the words of Chief Justice Parker in the 
case of Smith vs. Burley, 9 N. H., 423. These words were 
used in a case exactly similar to that which we have under 
contemplation and under a statute very similar. 

In the case of Smith vs. the Town of Exeter, 37 N. H., 558, 
Perley, C. J., uses the following language: “The whole 
property of a railroad belongs to the stockholders, who own 
the road in shares; and whatever is paid by the corporation 
is, of course, paid out of the property thus held in shares, and 
is deducted from the property or income of the shareholders. 
The tax on the corporation is, therefore, in substance, a tax 
on the shares and on the shareholders. The property of the 
road consists of the stock, and a tax on the road is in sub- 
stance a tax on the stock.” 
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And again, in Savings Bank vs. Nashua, 46 N. H., 398, it 
is said: “It is a fundamental principle in taxation that the 
same property shall not be subject to a double tax, payable by 
the same party either directly or indirectly, and where it is 
once decided that any kind or class of property is liable to be 
taxed under one provision of the statutes it has been held to 
follow as a legal conclusion that the Legislature could not have 
intended the same property should be subject to another tax, 
though there may be general errors in the law, which would 
seem to imply that it was to be taxed a second time.” 

We have said above that the law simply says that the stock 
in corporations is to be taxed and does not say whether it is to 
be taxed to the corporation or to the shareholders themselves. 
Now an exact fulfillment of the law would be in this case, for 
the Maui Assessors and Collector to do just as they have done, 
and for the Oahu Assessors and Collector to call upon the 
officers here and require them to list the property of the cor- 
poration which he would do by taking into consideration all 
the items which it had been assessed at Maui and make a 
return of all the other taxable assets of the corporation, thus 
the whole stock of the corporation would be listed, assessed, 
and taxes paid upon it, and this having been done, the whole 
law is completely fulfilled in letter and spirit, and the share- 
holders may not be assessed again. 

The demurrer is, therefore, overruled. The Attorney Gen- 
eral may have leave to answer if there is anything further to 
urge. 

The Attorney General—I have nothing farther. 

The Court—Let judgment be entered for the plaintiffs, 
$662.50, without interest and without costs. 

Honolulu, February 9, 1878. 


OPINION OF JUDD, J. 


` I agree with the learned Chief Justice, that the demurrer 
should be overruled. The plaintiff can recover the taxes paid 
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by him on the shares he holds in the corporation, it being 
made to appear that the tax has been paid on the capital of 
the corporation invested in lands, machinery, live stock and 
the appliances requisite for the production of cane and the 
manufacture of sugar. This corporation was formed for agri- 
cultural and manufacturing purposes. Its charter confers no 
monopoly, and the corporation has no special privileges or 
franchises. The grant of this charter created no new money 
value in itself, distinct from the capital invested in the tangi- 
ble property held under the charter. 

The incidental advantages possessed by all holders of incor- 
porated property, of immunity from personal liability, and 
the facility with which such property can be transferred, does 
not give the shares into which the capital is divided a sepa- 
rate taxable value. 

The shares we are considering derive their oniy value from 
the amount and productiveness of the property of which they 
are a part. 

As this property has been already taxed, *to tax the shares 
would be to duplicate taxation of the same property, and to 
the same person, indirectly, for the shareholder is a member 
of the corporation and has to bear his proportion of its ex- 
penses, of which the tax already paid on the property of the 
corporation is one. 

The recent case of S. E. Bishop vs. the Tax Assessor for 
Honolulu has not the binding effect of a precedent upon this 
case at bar, for the reason that the Court could not in the 
former case give judgment as to which assessment was illegal, 
the one made upon the corporation for the property held by 
it, or that made upon the shareholder for the share held by 
him, and the Court had not the power to elect upon which 
assessment the tax should be collected. Neither section of 
the law is of itself unconstitutional, and it was only when the 
taxes upon both assessments had been paid that this question 
of double taxation could properly arise. Nor ought that case 
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in my opinion to carry authority as an opinion of the Judges 
submitted at the request of the Cabinet, for the questions 
involved were not such as are contemplated by Article 70 of 
the Constitution. 

Honolulu, February 9, 1878. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1878. 
Harris, C. J., Judd and McCully, J.J. 


MALUPO, W., AND KEALAKUA, K., vs. HENRY BUSH. 


ON APPEAL FROM THE COMMISSIONERS OF PRIVATE WAYS. 


A RIGHT BY PRESCRIPTION to a footpath along the border of a kalo patch 
does not confer the right to a road sufficiently wide for carriages. 
An easement can only be continued in the manner and to the extent 
in which it was acquired. 

Opinion of the Court by JUDD, J. 

This is an appeal by the plaintiffs from the decision of the 
Commissioners of Private Ways for Honolulu, in which they 
refused to order the respondent to reopen an alleged private 
way in the neighborhood of Liliha street. 

The plaintiffs claim that they are entitled to the right of way 
by prescription. 

It is cleary established by the evidence that in former days, 
when the land in the region of the spring at Kunawai was 
mainly devoted to the cultivation of kalo, the natives were 
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accustomed to pass on foot on either kuauna of an auwai 
along the edge of respondent’s land, for the purpose of repair- 
ing the ditch and in getting the water down to their kalo 
patches. 

Keonikapu says that the residents were wont to pass on one 
kuauna or the other according as the condition of the banks 
were good or bad, and, sometimes in the ditch itself. 

The respondent has placed his fence on the bank of the 
auwai nearest him and close to its edge, but the fence does 
not obstruct those who may now have occasion to proceed 
along the auwai, either to repair it or bring the water down in 
it; for, to do this, a person could mount the fence, or if this 
be inconvenient, the other or westerly bank of the auwai is 
still open to them. 

This easement, if established, could only be continued in 
the manner and to the extent in which it was acquired. A 
right to a footpath along the border of a kalo patch, if it be 
established by long continuous and adverse use, does not 
confer the right to a road sufficiently wide and convenient for 
carriages, unless there be some other ingredient upon which 
to found the right, for example, estoppel by defendant, as held 
in this Court in the case of J. A. King vs. W. Brash. 

The plaintiffs cannot claim this right of way as a “neces- 
sity,” for, as found by the Commissioners, they have other 
modes of egress from their respective lots to the public roads. 

We find that the plaintiffs have not shown that the re- 
spondent has obstructed the plaintiffs in such a use of the 
banks of the auwai as the evidence shows they have a right 
to, and therefore .affirm the decision of the Commissioners, 
with costs. 

We think it proper to add our advice, that as the demands 
of the population of the town of Honolulu for building lots 
in the suburbs increase, it would be better for residents to 
unite and apply, in the methods established by law, for public 
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roads to be laid out by the authorities in accordance with a 
regular plan, than to engage in frequent litigation. 

W. R. Castle for plaintiffs. 

S. B. Dole for defendant. 

Honolulu, February 5, 1878. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1878. 
Harris, ©. J., Judd and McCully, J.J. 


THE KOHALA SUGAR COMPANY vs. D. R. VIDA AND FOUR OTHERS. 


ON QUESTION RESERVED FROM CIRCUIT COURT THIRD JUDICIAL CIRCUIT. 


IN AN ACTION of assumpsit for use of water, the verdict of the jury 
was that the defendants had no right to the water. 

HE p, that this was a mis-trial, the verdict not being responsive to the 
issue, and a new trial ordered. 

Opinion of the Court by Jupp, J. 

This was an action of assumpsit, the plaintiff claiming one 
hundred and fifty dollars from the defendants for three years’ 
use of the water from a certain ditch in Kohala, Hawaii. 

The Justice who presided at the trial reserved for the con- 
sideration of this Court the question whether a non-suit or 
judgment for the defendants should not have been ordered on 
their motion, on the ground that the complaint alleged a joint 
use of the water by the defendants, whereas the evidence 
showed a separate use. 

The jury returned a verdict that the defendants had no right 
to the water. The complaint asks for damages, but the jury 
did not find any, nor did they find for the defendants, and 


82 HAWAIIAN REPORTS, 1878. 


Emma Kaleleonalani v. J. M. Smith et al., Trustees Lunalilo Estate. 


there is, therefore, no verdict upon which judgment could be 
entered. 

The Court cannot now consider the question reserved, for 
its determination, whether favorable to the plaintiff or to the 
defendants would be without effect upon a verdict which is in 
itself bad. 

We are not called upon to perform useless labor. 

There being a mis-trial, the plaintiff has leave to apply for 
a new trial upon the complaint as it stands, or he may amend 
it, as he sees fit, each party to pay its own costs, and the costs 
of the jury to be divided. 

Hon. A. S. Hartwell for plaintiff. 

E. Preston for defendants. 

Honolulu, February 2, 1878. 


SUPREME COURT—-IN BANCO. 


JANUARY TERM—1878. 
Harris, C. J., and McCully, J. 


EMMA KALELEONALANI vs. J. M. SMITH, E. O. HALL AND Ñ. B. 
DOLE, TRUSTEES OF THE ESTATE OF His Late MAJESTY 
LUNALILO. 


ON EXCEPTIONS, 


His rate Majesty LUNALILO devised to plaintiff “the premises at 
Waikiki known as my Marine Residence.” The defendants sur- 
rendered to plaintiff certain premises at Waikiki, about four acres 
in extent, on which stood the residence, a detached cottage and the 
outbuildings. Plaintiff brought this action to recover twenty-five 
acres, the remaining portion of this tract of land; 
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HELD, it was no error for the Court to admit evidence to show what 
was “known as the Marine Residence,” on the ground that there 
was a latent ambiguity in these words. Much of the evidence thus 
admitted proved nothing, because relating to a period before these 
premises were known as a marine residence, and the Court charged 
the Jury to disregard it altogether ; 

Herp, no ground for a new trial, there being sufficient legal evidence 
to support the verdict. 

Opinion of the Court by McCuLty, J. 

(Justice Jupp having drawn the codicil referred to, and 
testified in the case, did not sit.) 

The matter before the Court may be stated thus: The 
plaintiff herein is the devisee under the second item of the 
codicil of the will of His late Majesty Lunalilo, in these words: 

“Second—After the decease of my father, I devise the 
premises at Waikiki, Oahu, known as my Marine Residence, 
to Queen Emma, her heirs and assigns forever.” 

Upon the death of the father, the defendants were consti- 
tuted trustees, as provided in the will, and took possession of 
the whole estate. In pursuance of the codicil they put the 
plaintiff in occupation of certain premises at Waikiki, of 
about four acres in extent, on which stand the residence, a 
detached cottage and the outbuildings. These premises are 
a portion of a tract called by Hawaiians “Kaluakau.” Action 
of ejectment was brought at the October Term to recover the 
remaining twenty-five acres, and verdict rendered for the 
plaintiff. The bill of exceptions, and the instructions given 
or refused on the defendants’ part will complete the statement 
of the case. f 

BILL OF EXCEPTIONS. 

The plaintiff claimed certain land (as set forth by metes 
and bounds in her declaration) as part of Lunalilo’s Marine 
Residence at Waikiki, under the devise to her of that property. 

I. The plaintiffs counsel offered evidence to show the 
testator’s understanding of the term “Marine Residence,” and 
of his use of the land claimed as part of his “Marine Resi- 
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dence,” and that the land claimed was necessary or conve- 
nient to the use of the premises by reason of the water source 
being on it, and kalo being raised there, to the admission of 
which evidence the defendants’ counsel objected, and they duly 
excepted to its admission by the Court. 

II. The plaintiff’s counsel offered evidence of what was 
known and used as the “Marine Residence” in 1863, and at 
various other dates prior to 1872, the date of the testator’s 
will, to the admission of which evidence defendants’ counsel 
objected and duly excepted to its admission by the Court. 

III. The evidence of the plaintiff showed that the plaintiff 
is now in possession of a certain parcel of land, and the build- 
ings thereon marked as “Pahale” on the plan filed herein by 
her counsel. That said house lot was enclosed on all sides in 
such manner as to keep out animals or with the object of 
keeping out animals. 

On this evidence the defendants’ counsel moved the Court 
to rule that a verdict should be rendered for the defendants, 
and duly excepted to its refusal of such motion. 

IV. When all the evidence on both sides was closed, the 
defendants’ counsel moved the Court to instruct the jury that 
a verdict for the defendants should be rendered, and duly 
excepted to the refusal of such motion. 

Instructions given for the defendants are hereto appended. 
The exceptions are allowed. 

INSTRUCTIONS ASKED BY DEFENDANTS AND GIVEN, 
EXCEPT THE FOURTH. 

I. The plaintiff is entitled under the will only to the 
premises which, at the testator’s death, was known as his 
“Marine Residence.” If the land marked as “Pahale,” mean- 
ing “house lot,” on the plaintiff’s survey, is all that the, will 
called for, the plaintiff cannot recover, and the defendants are 
entitled to a verdict. 

II. It is immaterial whether the land claimed would be of 
use or convenience to the owner of the “Marine Residence” 
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or not, or that the testator owned it, for he has not devised all 
his land at Waikiki, nor all of the land called “Kaluakau,” 
but merely his residence, and nothing can be taken under this 
devise, except what strictly and necessarily is to be regarded 
as the “Marine Residence.” 

III. As the residence did not receive its name until about 
1872, the earlier bounds of the testator’s property, as used for 
his grass-house, are immaterial to this case, and evidence in 
regard to it is to be disregarded. 

IV. The evidence is insufficient in law to sustain a verdict 
for the plaintiff. (This instruction refused. ) 

V. If the jury have doubt as to the extent of the devise, 
the defendants are entitled to a verdict, or, in other words, the 
burden of proof is on the plaintiff, which burden of proof is to 
be held more strictly than in ordinary cases. 

VI. The question of right of way to the mauka land is 
immaterial, as the occupants of that land will look out for 
themselves. 

PER CURIAM. 

The plaintiff offered evidence to show what was “known as 
my Marine Residence,” on the ground that there was a latent 
ambiguity in the words expressing the subject devised. 
Taking Lord Bacon’s definition of ambiguitas latens—“that 
which seemeth certain and without ambiguity for anything 
which appeareth upon the deed or instrument, but there is 
some collateral matter out of the deed that breedeth the am- 
biguity.” It would seem that there was such an ambiguity 
here from the fact that the buildings were placed at one end 
of a large tract of land, and as the plaintiff claimed not set off 
by a definite partition and not separated in use from the por- 
tion delivered to the plaintiff. As the plaintiff claimed that 
the whole tract was “known” as the premises intended to be 
devised, she should have been permitted to show it by evidence 
if she could. Upon the question of treating this as a latent 
ambiguity, we may well say with Metcalf, J., in American 
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Bible Society vs. Pratt, 9th Allen, “the cases on this subject 
are numerous, they are also irreconcilable, as was said by Lord 
Abinger and by Shaw, C. J.,” but from a consideration of the 
different phrases to which it has been permitted to apply 
parole testimony, we judge that the present subject of devise 
and the terms describing it warrant and require it. It cannot, 
therefore, be said that testimony to that point was irrelevant. 
But after it wag in it appeared that a considerable part of it 
did not prove anything for the plaintiff, namely, the testimony 
of the Hawaiian witnesses covering the time from 1860 to 
about 1872, for they knew nothing of a “Marine Residence,” 
and they, as well as all the other witnesses showed that noth- 
ing eorresponding to such was in existence in those years. 
Whereupon the Court instructed the jury that that evidence 
had failed altogether, that it must be excluded from consider- 
ation, because it had proved nothing. But it is evident that 
if the plaintiff had been able to show by these witnesses that 
the whole of the tract in question had been known in all those 
years by the devisor and by his retainers and friends as his 
“Marine Residence” at Waikiki, such would be the very 
evidence requisite and admissible to explain the latent am- 
biguity or controversy in the interpretation of the codicil. 
The fact that it fell short and proved nothing was not a reason 
why it should not have been admitted. The Court could not 
beforehand know that it would fail, and when it had so failed 
it instructed the jury to disregard the attempt. © o 
But we desire to place our decision on this point on a 
broader ground than this, that the evidence in question was 
properly admitted in the first instance, and to hold the doc- 
trine that if evidence has been wrongly admitted because it 
was incompetent or irrelevant, and if the Judge shall, upon its 
appearing to be such, instruct the jury to disregard it, it is not 
a ground of exception. The jury is sworn to render verdict 
according to law, and, by our statute, must receive the law 
from the Court. When the Court has instructed that some- 
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thing which they have heard is not to be considered by them, 
we must presume in favor of their oath and public duty. It 
is true this presumption might be overcome by their render- 
ing a verdict which had no evidence to support it but that 
which had been excluded by the Court. The case cited in 
this point by defendants’ counsel—Farnum vs. Farnum, 13 
Gray, 508—supports this view. Certain evidence having been 
wrongly admitted for the purpose of showing that notes had 
been signed. “The remark of the Court to the jury that this 
evidence would be immaterial unless the plaintiff applied the 
proceeds of that property to the payment of those notes (of 
which there does not appear to be any proof) was not suffi- 
cient, we fear, to prevent a wrong effect on the jurors’ minds 
from the introduction of that evidence.” But in the case 
under consideration it appears there was unobjected evidence 
to support the verdict. However, the Court might have 
rendered its opinion on all the evidence if the matter had been 
submitted without a jury, it cannot be said that a verdict for 
either side would have been without evidence or against 
greatly preponderating evidence. Such being the case, the 
Court cannot speculate if the jury may have been influenced 
by the excluded evidence. In Farnum vs. Farnum, the Court 
feared that the remark of the presiding Judge was not suffi- 
cient to exclude the testimony from consideration, and. there- 
fore, held the exception good, but in our case the instruction 
—No. 3—asked for by defendants, was given in terms with 
further remarks of the same tenor, making the instruction 
distinct and emphatic. The view of this Court in the King 
vs. Paakaula, 3d Haw. Rep., p. 30, is, therefore, in point and 
a precedent. The Janguage of the Court there is: “It is con- 
tended further, by the counsel for the prisoner, that as testi- 
mony was admitted on the trial, which was subsequently ruled 
out, the presumption is that it left an impression on the minds 
of the jury adverse to the prisoners, and, therefore, a new trial 
should be granted. It occasionally happens that testimony is 
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admitted and subsequently ruled out; but in such cases the 
Court should expressly declare to the jury, as was done in this 
case, that the testimony is to be entirely disregarded, and it is 
the solemn duty of the jury to regard the charge. This is not 
unfrequently done in the course of a new trial, but it is a new 
doctrine that it should defeat the whole proceedings.” 

The only instruction refused to defendants was the fourth. 
But on examination of the evidence sent up with the bill of 
exceptions we fail to see how it could have been given. The 
testimony of Crabbe and Kaai supports the verdict, and is 
sufficient in law if the jury have taken that rather than the 
testimony given for the other side. Not that taking either 
view was a matter of discredit to the veracity of the wit- 
nesses supporting the other, for the subject was somewhat of 
the nature of an opinion as to what witness had “known” as 
the certain premises. It cannot be said that the testimony on 
either side was of the most decisive and positive character, 
and it was plainly the province of the jury to find which of 
that put before them preponderated, and the Court may not 
set such finding aside. The exceptions are overruled. 

C. Brown and E. Preston for plaintiff. 

A. Ñ. Hartwell and 8. B. Dole for defendants. 

Honolulu, January 28, 1878. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM, 1878—IN EQUITY. 
Harris, C. J., Judd and McCully, JJ. 


THE WAILUKU SUGAR COMPANY vs. W. C. PARKE, ADMINIS- 
TRATOR OF THE ESTATE OF C. KANAINA, DECEASED. 


ON APPEAL FROM THE DECISION OF MR. JUSTICE McCULLY. 


THE DEFENDANT'S INTESTATE conveyed a piece of land in fee in which 
he had only a life estate; the deed contained a covenant to execute 
to the purchaser all such further assurances as should be reasonably 
required ; 

Hern, that as the deceased’s estate has no further title to convey, specific 
performance cannot be compelled. Plaintiff’s remedy is at law for 
damages. 

Upon full consideration of the arguments and authorities 
submitted to us, as well also of the principles and facts of the 
case, we are of opinion that the Court below properly dis- 
missed the bill for specific performance, on the grounds set 
forth in its opinion, which we hereby adopt, and so confirm 
that judgment. 

A. B. Hartwell for plaintiff. 

E. Preston for defendant. 

Honolulu, January 31, 1878. 


BEFORE McCULLY, J., IN EQUITY. 

Bill for specific performance, setting forth that plaintiff, in 
1876, purchased from Chas. Kanaina, since deceased intestate, 
for $1,500, a certain parcel of land in Wailuku, Island of 
Maui, taking from him a warranty deed, which also contained 
a covenant for further assurance in the following terms: 
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“And I, the said Chas. Kanaina, for myself, my executors 
and administrators, do hereby further covenant with the said 
Wailuku Sugar Company, its successors and assigns; that I, 
the said Chas. Kanaina, my executors and administrators, at 
the request and at the charges of the said Wailuku Sugar 
Company, its successors and assigns, shall and will, from time 
to time, and at all times hereafter, execute and deliver and 
acknowledge, or cause to be executed, delivered and acknowl- 
edged, all and every such further and other acts, conveyances 
and assurances in the law for the better assuring to the said 
Wailuku Sugar Company, its successors and assigns, of the 
premises in manner as above conveyed or mentioned and in- 
tended to be conveyed as by the said Wailuku Sugar Com- 
pany, its successors and assigns, or its or their counsel learned 
in the law, shall be reasonably advised or required.” 

That this piece of land was the property of his late Majesty 
Lunalilo until his death, and that his father, the said Kanaina, 
was thereafter, by will, entitled to a life estate only therein, 
and held as tenant for life at the date of the said deed, and 
that there is now a paramount title to said land in certain 
trustees holding the fee of Lunalilo’s estate. That these 
trustees have proposed to the plaintiff and defendant herein 
to release their title to this land to plaintiffs for the like sum 
of money, $1,500, with interest from the date of the death of 
Kanaina. 

It is made to appear in evidence that at the date of the pur- 
chase from Kanaina, the plaintiffs held the land under a lease, 
which has not yet expired, from the guardians of Wm. C. 
Lunalilo, of whom the said Kanaina was one. 

A. S. Hartwell for the plaintiffs: 

There is a paramount title in the trustees, and the deed 
from the defendant’s intestate is now useless as against them, 
as far as anything is conveyed thereby. 

The covenant to do or cause to be done such other acts as 
shall or may be necessary to assure to the defendant the title 
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purporting to be conveyed, to wit., the fee, can only be 
enforced by payment to the trustees of the money required to 
extinguish this title. That covenant may be enforced in 
equity, and by the express terms of the deed if not otherwise 
may be enforced against the administrator alone. See Story’s 
Eq. Jurisprudence, Sections 715, 737 (a), 749 (c); Rawle’s 
Covenant for Title, pp. 195, 198, 648, 656; 2 Sugden on 
Vendors and Purchasers, 766. 

The heir would not be a necessary party under our statues 
and practice, if the deed did not expressly and solely bind the 
personal representatives. See Story’s Eq. Pleadings, Sections 
167 and 476; Civil Code, Section 1059. 

The decree is not against the defendant de bonis suis, and if 
made, would be satisfied by him as in any case of a judgment 
debt, namely, by resort to the realty through the intervention 
of Court. 

E. Preston for defendant. 

PER CURIAM. 

The issues presented are first, whether the action is properly 
brought against the administrator; and secondly, whether the 
equitable doctrine of specific performance is applicable to the 
facts of this case. I first consider the second question. 

The strongest expression in the authorities cited by the 
plaintiff is that from Sugden on Vendors and Purchasers p. 
766, 11th edition. “If the title prove bad and the defect can 
be supplied by the vendor, the purchaser may file a Bill in 
Equity for a specific performance of the covenant for further 
assurance—and a vendor who has sold under a bad title, will, 
under such a covenant, be compelled to convey any title which 
he may have acquired since the conveyance, although he 
actually purchase such title for a valuable consideration.” 
But Rawle, Covenant for Title, in quoting the passage, re- 
marks that it “is language which, unless carefully considered, 
might be misunderstood.” It is to be observed that the title 
which a defendant may be compelled to give is one which he 
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may have subsequently acquired. Sugden also states p. 767, 
“Under a covenant for further assurance a purchaser may, of 
course, require the removal of a judgment or other incum- 
brance,” that is, may be compelled to pay out money to secure 
the vendor’s title. The essence of the doctrine of specific per- 
formance we take to be this, that in cases where a compensa- 
tion in damages for a failure in a contract would not, from the 
nature of the case, be adequate or equivalent to the execution 
of the contract, and where it is within the power of the de- 
fendant to do the specific thing agreed to be done, or as in the 
case of real estate to release a title which he has acquired, 
then, equity will compel him to do the thing agreed, or to con- 
vey the title which he possesses. 

In the case before us the defendant has acquired no better 
title than when the conveyance was made, and on the other 
hand it is within the power of the plaintiff to acquire the title 
desired by payment of a certain sum of money. Does this 
come within the doctrine of specific performance? Judge 
Story, Equity Jurisprudence, Section 716, says: “The ground 
of the jurisdiction is, that a Court of law is inadequate to 
decree a specific performance and can relieve the injured party 
only by a compensation in damages, which in many cases 
would fall far short of the redress which his situation might 
require. Whenever, therefore, the party wants the thing in 
specie, and he cannot otherwise be fully compensated, Courts 
of Equity will grant him a specific performance.” In Section 
717, “Courts of Equity will decree performance of a contract 
for land, not because of the particular nature of land but 
because the damages at law which must be calculated upon 
the general view of land, may not be a complete remedy to 
the purchaser to whom the land purchased may have a pecu- 
liar and specific value.” Likewise in Section 726, respecting 
contracts to build: “There can be a full compensation at 
law in damages, and it has been said that no such covenant 
ought to be enforced specifically.” In Section 74 (b), “If 


HAWAIIAN REPORTS, 1878. 93 


Wailuku Sugar Co. v. W. C. Parke, Administrator Estate C. Kanaina. 


Courts of Equity refuse to interfere, they inflict no injury upon 
the plaintiff; for no decision is made which affects his right to 
proceed at law for any redress by way of damages, to which 
he may be entitled.” 

Applying these principles to the case at bar, it will be seen 
that they do not support the plaintiff’s prayer. The defend- 
ant’s estate has no further title to convey. The plaintiffs may 
procure the title they desire by the payment of a certain sum 
of money, and if they thereby suffer a wrong, the remedy is 
not by this proceeding. The nature and extent of Kanaina’s 
title were well known to all parties at the execution of the 
deed, namely, a life estate. The authority of Sugden, above 
cited, that the purchaser may require the removal of a judg- 
ment or other incumbrance, cannot be extended to requiring 
the holder of a life estate to purchase the fee. By the Revised 
Statutes of Massachusetts, Chapter 59, Section 6—deeds of 
conveyance are construed by the legal rights of the parties. 
If a tenant for life conveys by a deed in fee, it is construed as 
a deed for life. So if one tenant in common convey the whole 
estate it shall be intended of his part only, unless the contrary 
intent clearly appears. Without such a statute it must be con- 
sidered here that under the form of a conveyance of the fee the 
plaintiff purchased what Kanaina owned, the life estate, with 
his covenant, that if he should hereafter become seized of any 
greater estate he should execute a release of it to them. He 
has not acquired such, but the plaintiffs may, and it is for 
them to do so, and seek their remedy in damages, if they 
have suffered them. 

With this view of the main question at issue it will be un- 
necessary to consider whether this bill should be brought 
against the administrator of the heir. 

The bill is dismissed with costs. 

A. S. Hartwell for plaintiff. 

E. Preston for defendant. 

Honolulu, October 3, 1877. 
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SUPREME COURT—IN BANCO. 


APRIL TERM—1878. 
Harris, C. J., Judd and McCully, J.J. 


THEO. H. Davies vs. H. HACKFELD & Co. 


ON EXCEPTIONS, 


A CONTRACT WAS MADE to sell defendants the clip of wool from the 
Island of Niihau, to be delivered about “the month of May, 1877;” 

Her», that the wool tendered in June, July and August was not a com- 
pliance with the contract. 

Opinion of a majority of the Court by McCuLLy, J. 

This was an action of assumpsit on a contract to sell de- 
fendants the whole of the clip of wool from the Island of 
Niihau, estimated to be about 220,000 pounds, to be delivered 
in Honolulu about the month of May, 1877, in merchantable 
condition, at the price of 1234 cents per pound net cash to be 
paid on delivery. 

The clip amounted to 229,579 pounds, and was tendered in 
the following quantities at these several dates, viz.: May 26th, 
59 bales; May 29th, 46 bales; June 19th, 53 bales; July 19th, 
60 bales; July 5th, 53 bales; July 23d, 71 bales; and August 
14th, 17 bales; of which the defendants received the two lots 
delivered in May and paid therefor on account $8,000. 

The agreement under which so much was received, and the 
further dealings of the parties will appear from the following 
exhibits of correspondence and receipt: 

Hackfeld & Co., to T. H. Davies, May 26, 1877: “When 
we purchased from you in January last the clip of Niihau . 
wool for this year, we based our calculations for the purchase 
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price upon our knowledge of the quality of the waol, as we 
had received it in former years. But upon examination of 
the first lot of the clip which arrived yesterday per Marion, 
we found the wool extremely burry, very much more so than 
the former lots received, and the wool cannot be called ‘in 
merchantable condition’ as compared with the former clips. 
If it was only a little more burry than formerly we should not 
say anything about it, but the state the wool is in renders it 
quite a different class of wool from what we had a right to 
expect. We must, therefore, decline to receive the wool at 
the price agreed upon, but shall be ready to confer with you 
upon a fair reduction, if that is agreeable to Mr. Sinclair, as 
we suppose it will be, knowing the condition of the wool as 
regards the burs in it.” 

Hackfeld & Co. to T. H. Davies, May 29, 1877: “Referring 
to our respects of the 26th inst., in which we drew your atten- 
tion to the extreme burry condition of the Niihau wool re- 
ceived ex Marion, and refused to take delivery of the same at the 
stipulated price, we now say that in order to facilitate the 
transaction we will receive said wool, but with the express con- 
dition that we reserve all our rights growing out of its bad con- 
dition. We trust that Mr. Sinclair will accede to a proper 
allowance in price and we are ready to make a sacrifice—in 
an amicable adjustment.” 

Receipt of T. H. Davies of June 8, 1877, for $8,000: “Re- 
ceived from Messrs. Hackfeld & Co. the sum of eight thou- 
sand dollars on account of wool delivered against their purchase 
of the Niihau clip. This payment is without prejudice to any 
legal right they may have in regard to said wool.” 

Hartwell, Attorney, to Davidson, Attorney, June 25, 1877; 
“Messrs. H. Hackfeld & Co, decline to accept any Niihau 
wool unless it be in better order than the lot already sent 
them (which they herehy offer to return, and request the 
money to be repaid them whieh they paid under protest); 
their reasons being as already stated, that the wool is so far 
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deteriorated, by reason of burs, from former clips of Niihau 
wool sold to them, that they regard the contract as not carried 
out on the part of the seller, and therefore they have rescinded 
the same.” 

Hartwell, Attorney, to Davidson, Attorney, June 27, 1877: 
“T am instructed by Messrs. H. Hackfeld & Co., to inform 
you, that apart from and in addition to the reasons already 
alleged by them for declining to receive Niihau wool in the 
condition of that already presented, they decline to receive 
more wool now, for the reason that the bargain and sale 
memorandum note required the wool to be delivered about 
the month of May, which has not, except the lots referred to 
in former letters, been done.” ` 

Hackfeld & Co., to T. H. Davies, August 16, 1877: “In re- 
ply to your letter of yesterday’s date, we beg to say that we 
decline to pay your bill of $21,612.73, for 362 bales of wool, 
being this year’s clip of the Niihau wool, for the reasons 
alreađy fully set forth to you. We again call your attention 
to the fact that wool, which by this agreement was to be 
delivered to us about the month of May, is not until now, the 
middle of August, tendered, except as to the lot tendered and 
refused last June. " 

“We hereby decline to receive this wool for the reasons 
above referred to, and we request you at once to repay to us 
the amount of $8,000, (and $134, interest thereon), being the 
sum paid you by us June &th last, without prejudice to our 
rights as then claimed to disavow the contract.” 

At the last January term, the view of Chief Justice Harris, 
holding the Court, was, that the defendants had finally refused 
to take any more wool than that which they had received, but 
that this had been accepted, although conditionally as to 
price. Evidence went to the jury that it was “in merchant- 
able condition,” and the jury was instructed that if they found 
that fact, as it was the only contract description of quality, 
they should give the plaintiff at 1234 cents per pound for the 
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quantity delivered; that, admitting that the delay in delivery 
was not a breach of the contract, it was necessary for the 
plaintiff to prove his damages, and he had made no attempt 
to prove any, and that therefore none could be presumed, and 
their verdict as to damages must be only nominal; and that 
if they should find that the time had elapsed during which 
the wool was to be delivered, they could give no verdict at 
all, beyond what was remaining due on the wool delivered in 
May. Nevertheless the jury rendered a verdict for “the full 
amount of the contract as claimed,” which has been taken to 
be a verdict for the sum of $25,000, claimed as damages in 
the plaintiff’s complaint. This was set aside as excessive and 
contrary to the instructions of the Court, but with permission 
to the plaintiff to avoid a new trial if he should file a remit- 
titur of all the damages above $695 ($8,695 being the amount 
of the wool delivered, at 1234 cents, of which sum $8,000 had 
been paid), which the plaintiff did. 

“Defendants’ exceptions allowed at the trial, were as fol- 
lows, viz.: To the instruction to the jury, that, ‘if the wool 
is shown to have been merchantable, which is still held by 
the defendants, they are liable for the difference between the 
$8,000 paid and the agreed price, or $695, the evidence as to 
the holding of this wool being, that it is held under an agree- 
ment, as shown by the exhibits,’ to the refusal of the Court 
to order a nonsuit on the following grounds, to wit: 1st. That 
the evidence did not show delivery or offer to deliver as 
agreed, the evidence being that it was tendered at the times 
and in the amounts above stated. 2d. That there was no evi- 
dence that the wool was in merchantable condition when 
tendered, the only evidence relied on by the plaintiff on that 
point being, the evidence of Mr. Sinclair. 3d. That there 
was no evidence of the market value of the wool at the time 
of the alleged breach of the agreement, it being true that there 
was no evidence on that point.” 

Upon the exceptions coming before the Court in Banco, it 
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was contended on the part of the plaintiff they are irregular 
because no exceptions were taken to the decision of the Chief 
Justice giving plaintiff the option to remit the excess above 
$695, or take a new trial, and that he, therefore, submitted to 
the action taken thereon, and that the plaintiff having reduced 
his verdict to $695, a new trial cannot now be had. But, 
although that course might have been followed, yet as defend- 
ants still stood on the exceptions they had taken on the refusal 
of the Court to order a nonsuit and would merely have re- 
peated them, we consider this objection as going rather to a 
matter of form than of substance. The defendants then and 
now except to a verdict against them. The Court had already 
held with them that a verdict for $25,000 could not be given, 
and was bound to set that aside on mere motion, and the real 
matter in controversy which is the subject of appeal to the 
full Court is what the Justice holding the trial had refused. 

The attention of the Court has been given mainly to the 
first ground of nonsuit, that the evidence did not show delivery 
or offer to deliver as agreed. 

There is no dispute as to the fact in this particular. The 
several times of tender above cited, are stated by the plaintiff 
himself, They range from May 26th to August 14th. The 
agreed time was “about the month of May.” We are all of 
opinion that this expression must be construed literally. It 
means # time not entirely included in the month of May, or 
the word “about” which is different in effect from “in” 
would not have its force. We should say that a contract to 
do something “about the month of May” would be satisfied 
by doing it in the latter part of April or the early part of June 
and at intermediate times, but we need not decide if all June 
or April might be included by the term “about” for the exe- 
cution of this eontract ran along to the middle of August, 
which plainly was not “about May.” On the contract merely 
we do not see why a demurrer to the complaint as amended 
by the statement of times of tender of the wool, would not 
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have been good. But we have to consider how far the parties 
have placed themselves under other conditions by subsequent 
agreements, admission or conduct, a question which rests on 
the construction which shall be given to the letters and receipt 
exhibited above. Had the defendants waived the stipulation 
in respect to time of delivery as to the whole clip, had they 
accepted a part of it finally, or were they in a position at the 
last to renounce the whole contract and claim return of the 
payment of $8,000? 

It should be mentioned that the memorandum of agreement, 
which is the basis of this action, includes also “not to exceed 
1,000 bullock hides, to be delivered throughout the year,” 
and “tallow from Niihau and elsewhere to be delivered 
throughout the year. Al cash on delivery.” From this the 
plaintiff’s counsel argues that each shipment of wool was pay- 
able on delivery, and that parties had only pursued the con- 
tract by the payment of June 8th. But we are‘of opinion that 
the item of the clip of wool is to be treated as single and 
indivisible. It is sold as amounting to a certain estimated 
quantity. It is to be delivered at a specific time, “about 
May,” which, although giving so much latitude of time, would 
permit the transport hither by successive trips of a schooner, 
contemplates the delivery of the whole without delay. The 
whole clip must be delivered to the defendants. In all these 
respects the agreement for the wool differs in terms from those 
respecting the hides and tallow. It follows from this view 
that the delivery of the wool was not made or tendered until 
the tender of the last lot on the 14th of August, and unless the 
parties had naturally consented to modify the terms of the 
original agreement or the defendants had waived their right 
to the execution of it as specified, there could be no claim for 
damages on a contract which the plaintiff had not fulfilled. 

Was there such a modification of contract, amended con- 
tract, or waiver of terms? 

Referring to the exhibits we find that the defendants on the 
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26th of May “decline to receive the wool at the price agreed 
upon.” May 29th they write that they will receive the wool 
which they had refused to take delivery of at the stipulated 
price with the express condition that “we reserve all our 
rights growing out of its bad condition.” June 8th they pay 
$8,000 on account, “without any prejudice to any legal right 
they may have in regard to said wool.” On the 19th of June 
60 bales are offered, and on the 25th of June defendants say 
they “decline to accept any Niihau wool unless it be in better 
order than the lot already sent, which they offer to return and 
request the money to be repaid them which they paid under 
protest,” and say they have rescinded the contract. June 
27th they decline to receive more wool now on the ground, 
not only of failure in quality, but because of non-delivery 
within the contract time. August 16th defendants decline 
payment for the balance of the clip on the grounds before 
given, and demand repayment of the $8,000 with interest. 

We are of opinion that the defendants, by these declara- 
tions distinctly repudiated the contract from the first delivery. 
By their letters in May they assent to a conditional acceptance, 
that is, they say they will take that portion of the wool if 
they can agree upon a price, but will not take it under the 
contract. They base the refusal on the ground of non-com- 
pliance with the agreement as to quality, the only ground 
which could then be given, for the time “about May” had 
not expired to preclude plaintiff from fulfilling his contract in 
this respect. Their note of the 25th of June still adheres to 
the merely conditional acceptance, but on the 27th June they 
decline to receive more wool now and claim the non-compliance 
with the time of the contract. The word “more” has been 
held to import the acceptance of a part, but how was that part 
accepted? Clearly not accepted in pursuance of the contract, 
but taken conditionally, and to be bought if parties could 
come to terms. On the 27th, then, defendants say they will 
receive no more on this conditional arrangement of a price to 
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be settled in future. But if the defendants had made no ob- 
jection on the ground of quality, to receiving the lot delivered 
in May, there remained to them their right to repudiate the 
contract for non-delivery of the whole when the time had 
passed for such delivery. 

No proof was offered that they had waived stipulation as to 
time of delivery. They had refused to take it, and offered to 
return that which had been taken on the condition that another 
price could be agreed on. By the terms of the amended 
declaration the contract had not been executed. We are 
therefore of opinion that the defendants’ motion for non- 
suit on this ground was good. It would have been otherwise 
if based solely on questions resting in the discretion of the 
Court, such as the judgment of the Court as to sufficiency 
of testimony to go to the jury, a matter wherein the discre- 
tion of the Court is not to be reviwed by the Court in Banco. 

The authority of Bowes vs. Shand, House of Lords Appeal 
Cases, Vol. 2, p. 455, was very much relied on by the defend- 
ants, and has had great weight With the Court. It is so recent 
a case, June 1877, and from such high authority and bearing 
on every day business transactions that we deem it well to 
state it briefly. The action was upon two contracts, each for 
300 tons “of Madras rice to be shipped at Madras or coast for 
this port (London) during the months of March and April, 
1874, per Rajah of Cochin.” Most of the 600 tons was put on 
board in the month of February. A bill of lading for the 
remaining 1,080 bags was given on the 3d of March, but all 
except fifty bags had been put on board before that day. In 
an action for refusing the rice, the defense was that it had not 
been shipped during the months of March and April, and the 
eminent Law Lords held that the contract had not been com- 
plied with. Says Lord Hatherly: “It is not the article rice 
only that is sold, but the thing that is sold is the article rice 
shipped in March or April, and the article rice shipped in 
February is not the article which has been purchased by the 
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defendants. The danger of rejecting the literal construction 
is extreme because it is impossible to know all the causes 
which may have induced the persons to put words into a con- 
tract. It appears to me that the defendants could not be 
obliged to accept a tender of the fifty bags separate and dis- 
tinct from the complete contract they had entered into for 
the whole 300 tons, the large bulk of which was shipped in a 
different month from that which they had contracted for, and 
therefore was not of such a character as to be deliverable to 
them in fulfillment of the contract they had entered into.” 

The first exception of defendants being fully sustained, it 
will not be necessary to consider the others. 

Let the defendants take judgment of nonsuit. 

Honolulu, April 22, 1878. 


OPINION OF HARRIS, C, J. 


I gave my opinion upon this case very fully when it was 
before me on motion for a new trial. 

As my brethren say in their opinion above, I held that the 
word “more” (used by the defendants in their letter of the 
27th June) in the sentence, “We decline to receive ‘more’ 
wool now,” implied the acceptance of that part of the wool 
which they had received before. Consequently I was unable 
to reach the conclusion which my brethren have arrived at, 
namely, that the defendants by their declaration contained in 
the letters above set forth distinctly repudiated the contract 
from the first delivery. 

We are fully agreed upon all the principles which govern 
this case, and I can easily see that a different conclusion from 
mine might be reached, for it may reasonably be argued that 
when by their letter of August 16th, they demand back their 
money and interest on it—it is necessarily a tender back of the 
wool. 

But I thought that the construction of the letters was a 
proper question to be left to the jury and they, by disregard- 
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ing all my instructions, left it impossible to be determined 
what weight they gave this particular point. 

E. Preston for plaintiff. 

A. S. Hartwell for defendants. 

Honolulu, April 22, 1878. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1878. 
Harris, C. J., McCully, J., (Judd, J., dissenting). 


C. Van Dyck HUBBARD vs. HENRY MACFARLANE. 


ON EXCEPTIONS. 


THE DEFENDANT RECEIVED from one Christie three diamond shirt studs 
as security for his draft on the plaintiff of $575, which the plaintiff 
paid. The day he received the diamonds the defendant wrote the 
plaintiff in California as follows: “Christie having been pushed 
for money on his departure, I have taken his draft on you for $575, 
and hold as security his diamonds, which are sealed up and addressed 
to you, and as soon as the draft is paid I will forward the package 
to you through Wells, Fargo & Co.’s Express.” 

The package was not sent. Twenty-six months after the defendant 
delivered the diamonds to Christie personally at Honolulu. Over 
three years after the plaintiff, never having demanded the diamonds, 
sued in. trover, claiming the amount of the draft he had paid. 

- Herp (Jupp, J., dissenting), that it was properly left to the jury to 
find whether the defendant was liable under the circumstances. 
Opinion of a majority of the Court by Harris, C. J. 
This is entitled an action of trover, in which it was alleged 
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that the defendant had converted to his own use a packet of 
diamonds, consisting of three studs, one ring and other articles, 
of the value in the whole of $2,500. 

At the hearing the following statement was made by coun- 
sel for the plaintiff: That, although in the declaration, the 
sum claimed was $2,500, from the testimony taken in the 
morning (at the bedside of Mr. Christie, then very sick) to be 
used at the trial, he could only claim the sum of $600. 

The plaintiff put in the evidence of Mr. Christie, which is 
as follows: “I left three diamond studs with Henry Macfar- 
lane; they were shirt studs. About the 11th of November I 
left them with him; they were left to secure Mr. Macfarlane 
on a draft of about $575. I don’t recollect whether I ad- 
dressed the box to myself or to Mr. Hubbard; they were to 
have been forwarded to Mr. Hubbard for me, and no one else. 
I don’t recollect at the time the diamonds were left with Mr. 
Macfarlane whether Mr. Hubbard was in debt to me. He had 
owed me. I received the diamonds myself afterwards from Mr. 
Macfarlane. Mr. Hubbard did not know anything about the 
arrangement at the time. I never conveyed the diamonds to 
Hubbard. Before leaving for Japan I spent some time in 
San Francisco, and received more money from Mr. Hubbard, 
and whether I gave him my note or any other evidence of my 
indebtedness to him, I don’t remember.” 

Cross-examination by defendant: “I presume the draft was 
paid by Mr. Hubbard, as it never was presented to me; it 
was my own draft endorsed by Mr. Macfarlane. I value the 
studs at $1,300, but I would not sell them at $1,500.” 

And likewise a letter (from defendant to plaintiff), which, 
as far as it concerns this case, is as follows: 

“To business now—Chris. having been pushed for a lit- 
tle money on his departure, I have taken his draft on you for 
$575, and hold as security his diamonds, which are sealed up 
and addressed to you, and as soon as the draft is paid, I will 
forward the package to you through Wells, Fargo & Co.’s 
Express.” 
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The defendant himself took the stand and testified that he 
never had any conversation with the plaintiff relative to 
diamonds. Christie told me that Hubbard was indebted to 
him, and he left the package with me. Hubbard never 
claimed the diamonds of me until the suit. I returned the 
diamonds to Christie a year ago in January; John H. Paty, of 
Bishop & Co., stated that on the 11th of November, which is 
the day before the date of the letter above mentioned, he 
gave up to Christie, a mortgage of the plaintiff’s in favor of 
Christie on some property in Oakland, California, which had 
been left at their bank (Bishop & Co.’s), as a collateral 
security for the payment of Christie’s note of $1,500, which 
note had been paid by Christie. This ended the case, and 
counsel for plaintiff requested the Court to direct the jury that 
the letter above quoted was conclusive as evidence between 
the plaintiff and the defendant; that the diamonds were held 
by the defendant as a security for the plaintiff; which the 
Court refused to do, but instructed the jury that the letter was 
evidence for them to weigh. 

To this refusal of the Court exception was taken. 

Now it will be noticed that there is a variation between the 
complaint and the proofs adduced by the plaintiff himself. 
In his complaint he proceeds on the principle and on the alle- 
gation that the diamonds are the plaintiff’s. In his motion 
for instructions to the jury, he avers that they were only held 
as a security to indemnify a draft of $575. In his opening to 
the jury he claims that he found from evidence taken this 
morning (that of Mr. Christie) that he could only claim $600, 
instead of the $2,500 alleged in the complaint, and yet the 
letter, the subject of contemplation, says: “I have taken his 
(Christie’s) draft on you for $575.” Now, he could have dis- 
covered before that morning that he was only entitled to $600, 
unless he had altered his mind regarding the nature of the 
claim. It would appear as though, in the first place, he con- 
sidered that he was entitled to the diamonds at any rate, or to 
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their full value, and afterward adopted the theory that he 
only was entitled to them as security for the payment of the 
draft; so it follows that the letter was not so conclusive to the 
mind of the plaintiff himself as to enable him to form the 
proper conclusions without testimony; and further still, there 
is no declaration made upon the draft whatsoever, and although 
at the trial it was admitted that the plaintiff had paid the 
draft, and it was not proved nor attempted to be proved, nor 
admitted that the plaintiff had been damnified by the pay- 
ment of the draft, it was perfectly competent for defendant to 
try to prove that he paid it from funds in hand of Christie’s. 
The words of the letter relied upon are these: “I have taken 
his draft on you for $575, and hold as security his diamonds, 
which are sealed up and addressed to you, and as soon as the 
draft is paid I will forward the package to you.” Now, it will 
be observed that he does not say that he held them as security 
to plaintiff, and he offered to prove that the plaintiff did not 
regard it so; which he did, first, by the evidence of Mr. 
Christie, introduced by the plaintiff himself, in which he says 
they were left to secure Mr. Macfarlane, and that the diamonds 
were to be forwarded to Mr. Hubbard for me (Christie), and 
for no one else; and the defendant supports that evidence by 
showing that, at the time of writing the letter, the plaintiff 
owed Mr. Christie more than $1,500, and did not pay the 
draft relying on the diamonds; and, lastly, that though the 
draft was paid in due course, the plaintiff never called for the 
diamonds, but that they remained with the defendant until 
Mr. Christie returned here twenty-six months afterward, when 
they were delivered to him; and that, in point of fact, the 
plaintiff never demanded the diamonds or said anything about 
them to the defendant from the date of the letter, 12th No- 
vember, 1874, to the date of the commencement of this suit, 
15th December, 1877—more than three years. Now, there- 
fore, inasmuch as the letter does not state that the defendant 
held the diamonds as security for Hubbard, it was for the 
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jury to determine what the force of the letter was, and 
whether the plaintiff had been misguided and had suffered 
loss by it in the payment of the draft; and it was right that 
they should weigh all the circumstances in order to arrive at a 
proper conclusion. So that the letter, as well as all the other 
evidence in the case, was properly left to the jury to consider. 

The exceptions are overruled. 

E. Preston, counsel for the plaintiff. 

J. M. Davidson and Cecil Brown for the defendant. 


DISSENTING OPINION OF JUDD, J. 


This is an action of trover to recover the sum of $2,500, 
the alleged value of some diamonds claimed to be the property 
of the plaintiff. 

The bill of exceptions is as follows: 

“Tt was admitted at the trial that the plaintiff could recover 
only for three diamond studs, and jt was agreed that their 
value was $600, for which sum the plaintiff should take a ver- 
dict if the jury found in his favor. 

“The plaintiff, as a part of his case, put in evidence a letter 
to him from the defendant, which is now on file, and other 
evidence was introduced by the plaintiff. 

“The defendant also introduced evidence after the refusal 
of the Court to grant a nonsuit, The plaintiff requested the 
presiding Judge to direct the jury: 

“That the letter (Exhibit A) ig conclusive between the 
plaintiff and the defendant, that the diamonds were held by 
the defendant as security in favor of the plaintiff,” 

Which direction the Court declined to give in terms; but 
the jury were directed that the letter was evidence. 

To which refusal to direct the jury the plaintiff duly ex- 
cepted. The letter referred to is as follows: 

“HONOLULU, November 12, 1874. 

“My Deas Huseagp: This steamer takes over our mutual 
friend Chris, (Mr. Christie), * * * To business now. 
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Chris. having been pushed for money on his departure, I have 
taken his draft on you for $575, and hold as security his 
diamonds, which are sealed up and addressed to you, and as 
soon as the draft is paid I will forward the package to you 
through Wells, Fargo & Co.’s Express. 
“Faithfully yours, 
“H. MACFARLANE.” 

It appears from the testimony that the plaintiff paid the 
draft; that the defendant kept the diamonds in Honolulu, and 
finally delivered them to Mr. Christie, shortly after his return 
to this Kingdom, about January, 1877. It is claimed, on the 
part of the plaintiff, that the defendant is precluded from 
showing that the subject matter of the action (the three 
diamond studs) was deposited with him for a different pur- 
pose than that stated in the letter above quoted, contending 
for the rule of law that “where one by his words or conduct 
willfully causes another to believe the existence of a state of 
things, and induce him to act on that belief so as to alter his 
previous position, the former is precluded from averring 
against the other a different state of things as existing at the 
same time.” Pickard vs. Sears, 6 Ad. & El., 469. 

This rule of law is not controverted by the defendant, but 
it is said (1), that the letter is not a statement sufficiently ex- 
plicit and clear to induce plaintiff to believe that defendant 
held the diamonds as security for him (plaintiff); and (2), 
that the other facts in evidence rebut the idea that plaintiff 
acted upon the statement in the letter in paying the draft. 

The essential ingredients of an estoppel by conduct or in 
pais are laid down as follows by this Court, in Kamohai vs. 
Kahele, 3 Haw. Rep., 530: 

“In order to an estoppel by conduct, there must have been 
a representation, or concealment of material facts, known by 
the party to exist, and with the intention of inducing a party 
ignorant of the facts to act upon the representations.” 

The representation in this case was made by the party who 
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had endorsed the draft to the party on whom it was drawn. 
The representation made by defendant to plaintitf was: “I 
have taken his draft on you for $575, and hold as security his 
diamonds, which are sealed up and addressed to you, and as 
soon as the draft is paid I will forward the package to you 
through Wells, Fargo & Co.’s Express.” It must be remem- 
bered that this was the letter advising the drawing of the 
draft, and was addressed to the person upon whom it was 
drawn, and who the defendant expected would pay it. De- 
fendant says he held the diamonds as “security,” not saying 
for whom, but in this connection they may fairly mean as 
security for himself, for his own endorsement of the draft. 
But why did he say that the diamonds were “sealed up and 
addressed to you” (the plaintiff), and that he would send 
them to him as soon as the draft was paid, unless to induce 
plaintiff to pay the draft, and thus relieve defendant of his 
endorsement? If the diamonds were to be sent to plaintiff 
merely as the friend of the owner, Christie, and to be passed 
over to him by the plaintiff, then the writer of the letter was 
bound so to represent it to the plaintiff. 

The defendant knew the real facts of the case, and the 
plaintiff was ignorant of them, for from all that appears, the 
only knowledge he had of them was from the letter advising 
the draft. 

It seems to me that facts so important to the drawer of a 
draft, that some diamonds were held by the person who had 
endorsed the draft—or “taken” it, as he says—sealed up and 
addressed to him, with a promise that he would forward them 
to him by express as soon as he paid the draft, were made, 
not as a mere item of intelligence without special significance, 
but with the intention that the plaintiff should act upon this 
information and pay the draft. But it is said that as the evi- 
dence shows that plaintiff had previously mortgaged some 
property in California to Mr. Christie, which mortgage had 
been used by him as collateral at the bank for a loan of $1,500, 
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this must be admitted as evidence to show that when plaintiff 
paid the draft he did so because he owed the amount of the 
mortgage to Mr. C., and was not induced to do so on the 
representation of Macfarlane that he would send the diamonds 
to him as soon as the draft was paid. 

But the mortgagor of land id not bound to honor the drafts 
of his mortgagee. We have no proof of the amount of the 
mortgage, or whether it was due, or especially whether 
plaintiff then knew that it was still in Christie’s hands, so that 
he could be assured that the amount of the draft, if he paid 
it, would be endorsed as a payment on account of the mort- 
gage. 

We do not know whether Mr. Christie may not have drawn 
other drafts on plaintiff, and we have Mr. Christie’s own state- 
ment that he did not remember (being extremely feeble from 
mortal disease) whether at the date of the draft Hubbard was 
owing him or not, but that he had owed him, and that when 
in San Francisco he had received more money from him. 

It is certain that Macfarlane did not take the mortgage as 
security for his endorsement of the draft. 

But as this letter of the defendant works an estoppel, it pre- 
cludes him from showing a state of things inconsistent from 
those represented in the letter to be true. If it be true that 
Macfarlane held the diamonds merely for his own security, 
and it was intended that he should pass them over to Christie 
himself, or to Hubbard for Christie, he is precluded from 
showing it now, for if he made the representation to Hubbard, 
and Hubbard acted upon it, he must make it good, if he knew 
it to be false. 

In Stonard vs. Denkin, 2 Campb. 344, the plaintiff gave in 
evidence an order from Knight to defendants, who are ware- 
housemen, to hold the malt on the plaintiffs account, a 
written acknowledgment from the defendants that they held 
it on the plaintiff's account, and that he had advanced £7,500 
to Knight, for which the malt was to be a security. Lord 
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Ellenborough said: “Whatever the rule may be between the 
buyer and seller, it is clear the defendants cannot say to the 
plaintiff, ‘The malt is not yours,’ after acknowledging to hold 
it on his account. By so doing, they attorned to him, and I 
should entirely overset the security of mercantile dealings 
were I now to suffer them to contest his title.” 

By a parity of reasoning, it is not now competent for Mac- 
farlane to say that he did not intend to send the diamonds to 
Hubbard when he should pay the draft. 

So, in Knight vs. Wiffen, 5 Law R. 2 B. 660, the defendant 
had stated to a station-master that a transfer of barley (his 
property) to a purchaser was “all right,” and that he would 
deliver it when the station-master got the forwarding order, 
Lush, J., said: “I also think the plaintiff is entitled to judg- 
ment on this short and intelligible ground, supported by 
sound reason and all the authorities, that the defendant, by 
what he said to the station-master, assented to the transfer, 
and induced the plaintiff to believe that he would hold the 
barley to his order.” 

It is said, however, that Macfarlane did not intend Hubbard 
to act upon the representation in the letter that he had the 
diamonds sealed and addressed to him, and that he would 
send them to him when the draft was paid. But in Freeman 
vs. Cooke, 2 Exch. 654, Parke B., in commenting upon the 
rule in Pickard vs. Sears, says: “By the term willfully, how- 
ever, in that rule, we must understand, if not that the party 
represents that to be true which he knows to be untrue, at 
least that he means his representation to be acted upon, and 
that it is acted upon accordingly; and if, whatever a man’s 
real intention may be, he so conducted himself that a reason- 
able man would take the representation to be true, and be- 
lieve that it was meant that he should act upon it, and did act 
upon it as true, the party making the representation would be 
equally precluded from contesting its truth.” : 

It seems to me that a reasonable man would have been in- 


112 HAWAIIAN REPORTS, 1878. 


C. Van Dyck Hubbard v. Henry Macfarlane. 


duced to believe that the representation that the diamonds 
were in defendant’s hands, sealed and addressed to plaintiff, 
and that they would be sent to him by express as soon as the 
draft was paid, was made with the intention that he should 
believe that the diamonds were to be sent in order that 
plaintiff might have them as security for his payment of the 
draft, and that it was intended that he should act upon this 
assurance and pay the draft. 

Whether the acts or admissions shall operate by way of 
estoppel or not where the facts themselves are not controverted, 
is a matter of law for the Court to determine. 

This estoppel, if created at all, was created by the letter, 
and its construction properly is a question of law for the Court. 
(See Kamohai vs. Kahele, above quoted, and Maning vs. Cogan, 
49 N. H., 351.) 

In my opinion, therefore, the presiding Justice should have 
charged the jury that the letter of defendant precluded him 
from showing that he held the diamonds for any other pur- 
pose than, first, as security for his own endorsement, and then 
as security for the drawer of the draft, the plaintiff. This 
would, of course, not prevent the introduction of evidence sus- 
taining the defense of payment. 

I think, too, that trover was the proper form for this action, 
for trover lies where the plaintiff has a special property in the 
chattel, and he may maintain it even against the general 
owner if he wrongfully deprives him of his possession. (3 
Greenleaf on Evidence, Section 636 et seq.) Plaintiff had a 
right to the possession of the diamonds from defendant, in 
order that he might realize upon them to reimburse himself 
for paying the draft; and the passing them over to the owner, 
and not to plaintiff, was a conversion. 

For these reasons I am obliged to dissent from the opinion 
of my learned brethren, and to hold that the exceptions should 
be sustained. 

Honolulu, May 4, 1878. 
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AANA JACOBS vs. THOMAS CUMMINS. 


ON EXCEPTIONS. 


AN ACTION FOR DOWER is not a possessory action and may be brought 
against the party claiming title though not in possession of the land. 

The failure of a widow to elect to accept her dower instead of the pro- 
vision made for her benefit in her husband’s will does not bar her 
right of dower in lands aliened during coverture. 

The defendant, deriving his title solely from the plaintiff’s husband, 
who was in possession when he sold, is estopped to show that the 
husband was not seized of the land. : 

Opinion of the Court by Harris, C. J. 

In this action the plaintiff claims dower in a certain piece 
of land sold by her late husband, Samuel Jacobs, in his life- 
time to the defendant, and the first point made by the de- 
fendant is, that at the trial, the presiding Judge was asked to 
instruct the jury: 

First—That this being a possessory action, the jury must 
be satisfied that, at the time of the commencement of this 
action, the defendant was in possession of the land in dispute. 

Secondly—That the plaintiff not having elected to accept 
her dower instead of the provision made for her by will, she 
cannot maintain this action. 

These instructions were refused by the presiding Justice, 
and such refusal duly excepted to. 
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The presiding Justice left this question to the jury: Is the 
plaintiff entitled to dower? 

BY THE COURT. 

But this is an action to determine the right of dower, and 
by no possibility could the plaintiff in this action recover pos- 
session of any of the land in question, since by showing her- 
self entitled to dower, she by no means gets a judgment for 
any particular piece of land, but only establishes her right to 
have her one-third set off in accordance with the statute; she 
therefore has proceeded against the person who has title to 
the land, and it could make no difference to her who was 
actually occupying the land at the moment of the commence- 
ment of the action. The Judge, therefore, very properly de- 
clined to instruct the jury that it was a possessory action, or 
that the plaintiff should be shown to be in possession of the 
land, if he was shown to have the title of the land. Upon the 
second point, namely, that the plaintiff did not elect to accept 
her dower, instead of the provision made for her by her hus- 
band’s will, the statute itself does not provide that her failure 
to make an election shall bar her of her dower; but merely 
says that she must elect, to abide by the provisions of the will, 
or not doing so, she will be endowed of his lands. The actual 
words of the statute are as follows: 

“Civil Code, Section 1312. If any provision be made for 
a widow in the will of her husband, she shall within six 
months after the probate of the will, make her election or be 
endowed of his lands.” The widow must have done some- 
thing which showed that she had accepted the provisions of 
the will. It may have been in open court, it may have been 
by written renunciation of her dower, or it may have been by 
receiving and dealing with the property devised to her by her 
husband. But this woman did nothing to signify that she 
elected to take her hushand’s devise in lieu of her dower. 
She received nothing, she had nothing to receive, so that 
even under the statute, the point raised by the defendant 


HAWAIIAN REPORTS, 1878. 115 


Aana Jacobs v. Thomas Cummins. 


would not be available. But again, even if she had elected 
to take the provisions of the will, it would not bar her right 
of dower in lands which had been aliened during her cover- 
ture. Scribner on Dower, p. 515 and note. Again, the land 
in question originally belonged to Paeole, and descended to 
his daughter Keanu, who was the wife of Samuel Jacobs, and 
the mother of his son. The son survived the mother, and in- 
herited from the mother. At the decease of the son, the 
father inherited the property. Now the point made is, that 
Keanu is shown to have been born before her parents were 
married; but there was evidence which tended to show that 
her parents were living together before the year 1830, at 
which date Kaahumanu married the whole nation at once, as 
it were, by decreeing that there should be but one wife for 
one husband, and that those who had been living together 
and continued to live together after that decree, should be 
taken to be married. The fact that the parents were shown 
subsequently to have gone through a religious ceremony of 
marriage, would tend very strongly to show that they lived 
together in accordance with the decree, and that their subse- 
quent marriage by theclergyman was unnecessary and probably 
had in consequence of their relations to the church. But at 
all events the defendant is estopped from showing that Jacobs, 
the husband of this woman, was not seized, because he derives 
his title from Jacobs and makes no pretense of deriving it 
from any other source. See Collins vs. Torry, 7 Johnson; 
Bowne vs. Potter, 17 Wend., 164; Bancroft vs. White, 1 
Caines, 185; Hitchcock vs. Harrington, 6 John., 290; Thorn- 
dike vs. Spear, 31 Me., 91. In this last case the widow proved 
a deed of the estate to her husband, and one with warranty 
from him, and that was held sufficient to establish the hus- 
band’s seizin. In Bolster vs. Cushman, 34 Me., 428, it was 
held sufficient to show that the husband was in possession of 
the premises and made a deed of warranty for the same, and 
that the tenant claimed under him. In Mard rs. Fuller, 15 
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Pick., 185, it was held that a deed of land duly acknowledged 
and recorded raises a presumption that the grantor had suffi- 
cient seizin to enable him to convey. See, likewise, Embree, 
widow, vs. Ellis, 2 Johnson, 119. In the ease of Moore vs. 
Esty, 5 N. H., 479, it was held that a tenant might show that 
the husband was never so seized as to entitle the widow to 
dower. But that was a case where the father had conveyed 
to the son, and the son had re-conveyed to the father with a 
provision that the father shall not re-enter and take possession 
if the son should continue to fulfill the conditions of a bond of 
maintenance, which he did not do, and the father re-entered, 
and the Court makes use of this expression: It is possible 
that there may be cases in which a tenant in a writ of dower, 
who claims under the husband, cannot be permitted to set up 
the title of a stranger to disprove the seizin of the husband; 
but there is no pretense that there is anything in the circum- 
stances of this case which can preclude the tenant from show- 
ing that the husband was never so seized as to entitle this 
demandant to dower. 

This case is best summarized in Scribner on Dower, 2d 
Vol., p. 281: “The decided weight of authorities so far as 
they relate to the bill of exceptions, seems to be that where 
one enters into the possession of land under and by virtue of 
a conveyance in fee, with covenants of warranty from another, 
and retains that possession, relying upon the grant or the pos- 
session under it, in aid of his title or possession, he cannot 
deny the title thus acquired against the grantor and those 
claiming under him; and it is not material whether this pre- 
clusion is founded upon a legal estoppel or the moral policy of 
the law alluded to by Ch. J. Marshall in 7 Wheaton, 535. It 
is equally effective in either case, and the latter principle 
would seem to apply to conveyance without as well as with 
warranty; 120 Ohio St., 231.” In our present case, Jacobs, 
the husband of the plaintiff, was in possession, and conveyed 
to this defendant, who claims by no other right. The wife 
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did not release her dower, and the defendant cannot be per- 
mitted to show that Jacobs was not seized. 

Exceptions overruled. Judgment on the verdict. 

T. C. MacDowell for plaintiff. 

E. Preston and C. Brown for defendant. 

Honolulu, April 22, 1878. 
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W. H. STONE vs. A. HUTCHINSON. 


ON EXCEPTIONS. 


Tue Court, in an action for malicious prosecution, admitted evidence 
of the pecuniary ability of defendant to respond in damages but 
afterwards excluded the evidence from the consideration of the jury. 

Herp, no error, unless it appear that the jury based their verdict on 
the excluded testimony. The Court in Banco declined to consider 
a motion for a new trial on the ground that the verdict was exces- 
sive and contrary to law and the evidence, this motion not having 
been presented to and argued before the Judge who presided at the 
trial. 

It appearing from the evidence that the previous action had not termin- 
ated in an acquittal, or by a judgment of the magistrate, but was 
withdrawn by the prosecutor on terms agreed to by the plaintiff, the 
Court ordered judgment for the defendant. 

Opinion of the Court by HARRIS, C. J. 
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This is an action based upon a complaint in the following 
form: 

“W, H. Stone, of Kau, of the Island of Hawaii, one of the 
Hawaiian Islands, the said plaintiff, claims of A. Hutchinson, 
of said Kau, the said defendant, the sum of $5,000 for dam- 
ages resulting to him, the said plaintiff, for injury done by the 
defendant to the reputation, character, and feelings of the 
plaintiff, in that the defendant contriving and maliciously in- 
tending to injure the plaintiff in his good name, fame, and 
credit, and to bring him into public scandal, infamy and dis- 
grace, and to cause him to be arrested and held in custody and 
thereby to so oppress and injure him heretofore, to wit, on or 
about the 22d day of March, A. D. 1877, went before C. A. 
Akau, the District Judge of Kau, aforesaid, and then and there 
falsely, maliciously, and without any reasonable or probable 
cause whatsoever, charged the plaintiff on his oath with hav- 
ing committed the offense of malicious injury by taking the 
shipping papers of the laborers of J. Nott & Co., a firm doing 
business in the said Kau, and by instructing the said laborers 
that if the defendant came, they should not go to work, and 
that in consequence thereof they refused to go to work; and 
upon such charge the defendant maliciously and without any 
reasonable or probable cause whatsoever caused and procured 
the said Judge to make and grant his warrant, under his 
hand, for the apprehending of the plaintiff and for bringing 
him before the said Judge to be dealt with according to the 
law for the said supposed offense; and the defendant, by vir- 
tue of the said warrant, afterward, to wit, on the 23d day of 
March, 1877, or thereabouts, and in the said Kau, unjustly 
and maliciously, and without any reasonable or probable cause 
whatsoever, caused and procured the plaintiff to be arrested 
and held to bail, and on the following day to be conveyed in 
custody before the said Judge in the said Kau, and then and 
there, the defendant being present, renewed the said charge 
against the plaintiff, with the further charge that the said J. 
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Nott & Co. were damaged by the said malicious injury to the 
amount of over $1,000. To which charge and complaint the 
plaintiff pleaded not guilty. Whereupon the defendant, 
through his attorney, requested the Judge aforesaid to dis- 
charge the plaintiff, on condition that he would deposit the 
said shipping papers with the Judge aforesaid; which condi- 
tion the plaintiff submitted to, and gave the said shipping 
papers to the Judge, who thereupon caused him to be dis- 
charged out of custody; and the defendant hath not further 
prosecuted the said complaint, but hath abandoned the same, 
and permitted it to be discontinued for want of prosecution 
thereof, whereby the said complaint is fully ended and de- 
termined, to wit, on the 24th day of March, 1877. And the 
plaintiff avers that the defendant thereby abused the process 
of law to the damage of the plaintiff as aforesaid, with the 
object of extorting from him the said shipping papers, which 
were lawfully in his possession as the agent and attorney of 
said J. Nott & Co. Now the plaintiff says that he was alto- 
gether innocent of the said charge, and that by means of the 
defendant’s said malicious charge and complaint he suffered 
arrest and detention in custody for a part of two days, and 
also great ignominy and reproach, in contravention of his 
private rights under the laws.” 

At the trial it was moved by the defendant that a nonsuit 
be granted or a verdict ordered for the defendant, because 
that the prosecution, the subject of this complaint, was not 
determined by due process of law—that is to say, by the 
judgment of the magistrate or verdict of the jury and judg- 
ment consequent thereon; but was withdrawn on terms as- 
sented to by the plaintiff in this action. 

The answer made by the plaintiff was, they would not in- 
sist on a verdict for malicious prosecution, but for malicious 
arrest, whereby the process of the Magistrate’s Court was 
abused to obtain private ends. 

The motion of the defendant was overruled pro forma, and 


120 HAWAIIAN REPORTS, 1878. 


W. H. Stone v. A. Hutchinson. 


upon that the defendant alleges exceptions, and upon those 
exceptions the case is before us. 

It was agreed by the bill of exceptions that all the testi- 
mony taken at the trial, as contained in the notes of the clerk, 
which are full, should be read and used at this hearing as part 
of the bill of exceptions. 

The bill of exceptions reads as follows: “Be it remembered, 
that the above entitled action came on for trial at this January 
Term of said Court before Chief Justice Harris, on the 16th 
day of January, A. D. 1878. 

“I. During the trial the defendant was called and the 
question was asked him how much he was worth, which ques- 
tion the Court ruled might not be put. The Court permitted 
the question to be asked of the defendant, whether he could 
respond to a judgment of $5,000 without distress, which ques- 
tion the defendant’s counsel excepted to. But the question 
being put, the defendant answered, ‘Yes, I could.’ But when 
instructing the jury, the Court instructed them that the wealth 
of the defendant must be disregarded, and the quesion was, 
what injury the plaintiff had suffered, and not what the de- 
fendant could pay. 

“2. During the trial, after evidence of the plaintiff had 
been put in, counsel for the defendant moved for a nonsuit, or 
that a verdict should be ordered for the defendant, because 
the complaint was for malicious prosecution, so charged; de- 
fendant claims that action purported to be for a prosecution 
which was not determined by a judgment of the magistrate. 
The prosecution was not determined by a judgment of the 
magistrate. The prosecution was not determined by due pro- 
cess of law, but was withdrawn by the prosecutor on terms 
agreed to by the plaintiff in this Court. The evidence was of 
false imprisonment, and there was no evidence of malicious 
prosecution. The Court overruled the motion pro forma. To 
this ruling the defendant excepted. 

“3, After the verdict, counsel for the defendant excepted 


HAWAIIAN REPORTS, 1878. 121 


W. H. Stone v. A. Hutchinson. 


to the verdict as excessive and contrary to the law and the 
evidence, and now move that the verdict be set aside because 
excessive and contrary to law and evidence, there being no 
evidence of actual damage.” 

By the testimony it appeared that the papers retained by 
Stone, as the property of Nott & Co., were really the property 
of the defendant in this action, and that the defendant was 
entitled to the services of the persons whom it was alleged 
that Stone dissuaded from serving him, the defendant being 
the assignee of Nott & Co. 

Mr. Charles Spencer testified that the plaintiff came to his 
house about midnight and said that he wished to go to Hono- 
lulu, and was going to stop Mr. Hutchinson from getting the 
men if he could; and that he thought he could do so, and was 
going to Kona, with the intention of getting on board the 
British war vessel Fantome, bound to Honolulu, and that he 
would try to get the laborers from Hutchinson; that he (the 
witness) advised Stone to give up the papers, or he would get 
into trouble. And the witness farther testified that he met 
Mr. Hutchinson at the beach on his arrival from Honolulu, 
and told him of the intentions of the plaintiff towards him. 
The first exception is fully covered by the recently decided 
case of Kaleleonalani vs. J. Mott Smith and others, trustees, 
where the Court held that evidence improperly admitted is 
not a ground of exception where the Court afterwards excludes 
it from the consideration of the jury. Such cases are liable, 
however, to examination, if the jury have obviously disre- 
garded the instruction of the Court and given a verdict neces- 
sarily based on the excluded testimony. 

For the third exception : 

The custom of this Court has been that exceptions of that 
nature shall be argued on a motion for a new trial before the 
Judge who presided at the trial, and this custom is so reason- 
able and convenient that we do not like to give any encour- 
agement to a contrary practice. We are unwilling to say at 
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present that we never will entertain such exceptions, but it 
must be a very strong case to induce us to do so. There 
seems to be every reason for continuing the practice, and none 
for departing from it. 

This leaves but the second exception to be considered, and 
upon this Messrs. Castle and Hatch and Mr. Preston for the 
defendant, make the following points: 

1. That the plaintiff was in possession of documents be- 
longing to defendant, and wrongfully claimed them. 

2. That an action for malicious prosecution cannot be main- 
tained, even though defendant had a probable cause in the 
form of action which he adopted, and cites Whalley vs. Pepper, 
7 Carr & Payne, 506. 

3. No malice was shown; the defendant’s object was to 
obtain possession of his own property, and no damage can be 
recovered unless malice is proved, and.cites Sinclair vs. Eldred; 
4 Taunton, 7; 4 Bingham, 16; Harkrader vs. Moore, 53 Cal., 
144; Cloon vs. Gerry, 13 Gray, 201; Kidder vs. Parkhurst, 3 
Allen, 393; likewise 1 Starkie, 50. 

And again, it was not shown that the prosecution com- 
plained of terminated in favor of the present plaintiff, and to 
justify a recovery, the termination of the proceeding alleged 
to have been malicious must affirmatively appear to have 
been in favor of the defendant in that proceeding; that the 
action will not lie if the indictment is nolle prosse’d, or if 
the proceedings complained of terminated by consent of the 
parties, and on these points cites De Forest vs. Barker, 1 Rob. 
N. Y., 703; Gorton vs. De Angelis, 6 Wend., 418; Bacon vs. 
Toune, 4 Cush., 217; Parker vs. Farley, 10 Cush., 482; and 
Lord Tenterden’s dictum, M. & M., 495, 1 Harrison’s Digest, 
1450. An action for a malicious arrest cannot be maintained 
where the former cause was terminated by a “stet processus” 
by the consent of the parties. 

And, per contra, Mr. Dole, for the plaintiff in this action, 
makes the following points: 
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The declaration of the complaint was for malicious arrest 
and abuse of legal process to compel the plaintiff to give up 
certain papers, and it was not necessary to prove that the pros- 
ecution had determined, and cites 2 Greenl. on Evid., 452; 
Bebinger vs. Sweet, 13 N. Y., Superior Court, 478; Bigelow’s 
Leading Cases, Grainger vs. Hill, 184, 187, 188; Hilliard’s 
Rem. for Torts, 341. 

And again: If the Court should consider that this was a 
complaint for malicious prosecution, they must find that the 
prosecution was a criminal one; that the prosecutor had this 
plaintiff in his power; that he only voluntarily discontinued 
the prosecution when he had gained his end, which could 
hardly be called a compromise or a withdrawal of prosecution 
by agreement. 

Such a determination would probably satisfy the rule, “An 
action has been held to be prima facie sustained by proof that 
the suit complained of was voluntarily discontinued, throwing 
upon the defendant the onus of showing probable cause;” and 
thereupon cites 1 Hilliard on Torts, 496-7. 

And again: A discharge of the person by the prosecuting 
attorney is the usual mode of terminating the prosecution in 
Tllinois. 

A bill may not be ignored before he may maintain an action 
for malicious prosecution. Hilliard’s Remedies for Torts, 524, 
Section 36. 

A distinction is sought to be established in this case by the 
plaintiff’s counsel between an action for malicious prosecution 
and an action for malicious arrest, because, as it is argued, 
though in an action for malicious prosecution it might be 
necessary that the action should be closed by an acquittal, yet 
in an action for malicious arrest or an abuse of the process of 
the Court, it would not be necessary to show that the matter 
had been prosecuted to an end and an acquittal had. 

On examining the complaint, it will be evident that this is 
an action for malicious prosecution. The gravamen of the 
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complaint is that this defendant, intending to injure this 
plaintiff, and to bring him into public disgrace and to cause 
him to be arrested and held in custody, maliciously and falsely 
charged the plaintiff on his oath, etc., etc., and upon such 
charge procured the Judge to issue his warrant to apprehend 
the plaintiff and bring him before the Judge to be dealt with 
according to law, and in consequence of said complaint the 
plaintiff was arrested, brought in custody before the Judge, 
and there charged as aforesaid, and the plaintiff pleaded not 
guilty. 

This is a complaint for malicious prosecution in the ordinary 
and common form. 

And though, at the trial, the point was made for the then de- 
fendant that it was shown that the plaintiff was not acquitted, 
and the prosecution was withdrawn on terms assented to by 
the plaintiff in this action, and it was answered that the 
plaintiff would not insist on a verdict for malicious prosecu- 
tion, but for malicious arrest alone, whereby the process of the 
Court was abused to obtain private ends. Such a statement 
on the part of the plaintiff would not alter the nature of the 
case, for, of course, the plaintiff, when he saw his verdict en- 
dangered, would take one on any ground on which he could 
get it. 

Now, the proposition that it is necessary in an action for 
malicious prosecution to show that the previous action ter- 
minated in an acquittal of the plaintiff, is so well established 
as not to be open for debate, and more especially when the 
action has terminated by a compromise—that is to say, on 
terms agreed to by the plaintiff. This rule is founded on rea- 
son, for it cannot be made evident otherwise that the plaintiff 
would not have been convicted, and if he should have been 
convicted it would have been evident that the accusation was 
not false and malicious, and to maintain this action the accu- 
sation must have been both false and malicious. Accusations 
for malicious injury and for assault and battery, and such like 
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actions, are very largely of a personal nature at all times; they 
are not felonies which one is bound to prosecute in the interest 
of public morality. Suppose any one should take down a 
fence, and the opposite party, knowing that the fence was his 
own, and believing that the removal was made with the sole 
intention of injuring him, should commence prosecution for 
malicious injury, and then the person so arrested should come 
to him and say that he was sorry for what he had done, and 
should receive as a reply, “Well, if you go and put the fence 
back, I will say nothing more about it and stop the prose- 
cution,” and thereupon the prosecution is stopped, it will 
commend itself to the reason of all men that it would be im- 
possible to sustain an action for malicious prosécution after 
that, for the plaintiff himself would have in the former prose- 
cution rectified his supposed wrong and made a condition for 
himself that he should not be prosecuted. To hold otherwise 
would enable him simply to lay a trap for his unwary and 
trusting adversary—it would be to allow a punishment for 
kindly and neighborly feeling and forbearance. 

It is urged for the defence that the refusal of the presiding 
Judge to order a nonsuit or verdict for the defendant at the 
close of evidence for the defendant, if he thinks there is evi- 
dence to go to the jury, is no ground for exceptions, and coun- 
sel cites 4 Cush., 414 and 418; 5 Cush., 67 and 69; 98 Mass., 
481; 12 Allen, 582. 

The very question before this Court is whether there is any 
evidence at all to go to the jury to support an action for ma- 
licious prosecution. If a Judge declines ordering a nonsuit 
because he is of opinion that there is evidence to go to the 
jury, it is certainly no ground of exception, 4 Cush., 418, be- 
cause that the defendant has no right to require the Judge to 
express an opinion on the weight and sufficiency of the evi- 
dence to support the plaintiff’s case. 5 Cush., 69. 

But this is a different case. The Court did not refuse to 
order a nonsuit, because he thought there was evidence to go 
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to the jury; but the motion went to the whole nature of the 
case. The Chief Justice overruled the motion pro forma only, 
so that exceptions might be taken and carried up. He might 
have said, “I reserve the point,” as provided by the Civil Code, 
Section 834, and the action taken under the circumstances of 
the case was equivalent to reserving the point. 

On the whole, the question was fairly raised, and all the 
Judge was called upon to decide was not on the sufficiency of 
the testimony, but whether by the well adjudicated rules of 
law on the whole case as shown, the defendant was liable; in- 
deed, the whole case comes within the principle of the case 
cited by the plaintiff. Wentworth vs. Leonard et al., 4 
Cush., 417. > 

In examining the cases cited by the plaintiff’s counsel to 
support his point on malicious arrest and abuse of the process 
of the Court, it will be found that they are hardly applicable 
to the facts of this case as stated in the complaint. The cases 
cited are those where arrests were procured in aid of civil pro- 
cess, or other cases where the arrest is the substance of the 
proceeding complained of, and not a part of and the first step 
in a prosecution for a criminal offense, and the conclusion 
which is reached above, viz., that this is a malicious prosecu- 
tion, and in order to maintain this action it should have been 
terminated by an acquittal, renders it unnecessary to examine 
the point as to whether there was probable cause, or whether 
the defendant was actuated by malice solely in making his 
complaint. 

On these last points it will be found, however, the law is 
very clearly laid down in the case of Ah Cheu vs. Wong Kuai, 
3d Haw. Rep., 85, to which we refer, merely remarking that 
from the year 1699 to the present time the rule has prevailed 
that the plaintiff must give some evidence that the prosecu- 
tion was instituted without reasonable and probable cause. 
1 Salk., 13. 

There ought to be enough to satisfy a reasonable man that 
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the accuser had no ground of proceeding but his desire to in- 
jure the accused. Tindall, C. J.; 6 Bingham, 183-186. 

There is no presumption of malice in this action; the 
plaintiff must prove it. Levi vs. Brannan, 39 Cal., 484. But 
it is not necessary to prove malice in the ordinary sense of the 
term, but any improper and sinister motive. Paige vs. Cush- 
ing, 38 Maine, 432. The second exception is therefore sus- 
tained, and judgment is ordered to be entered for the defend- 
ant. Costs since the trial before the jury may be divided; pre- 
vious costs must be paid by the plaintiff. 

B. B. Dole for the plaintiff. 

Messrs. Castle & Hatch and E. Preston for the defendant. 

Honolulu, May 28, 1878. 


SUPREME COURT—IN BANCO. 


JULY TERM—1878. 
Harris, C. J., Judd and McCully, JJ. 


W. H. STONE vs. A. HUTCHINSON. 


ON EXCEPTIONS. 


THIS WAS A COMPLAINT for malicious prosecution and arrest. The 
complaint averred an arrest on a criminal charge, but failed to 
show that the defendant was acquitted thereon. This Court in a 
former case between the same parties, substantially similar to this 
in allegations, held that the failure to allege and show an acquittal 
of the charge was fatal to the plaintiff’s right to recover. This is 
res adjudicata, and the plaintiff cannot recover in this case. 


Opinion of the Court by Hargis, C. J. 
Plea in bar of a former judgment between the same parties, 
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based on the same facts, was sustained by the Chief Justice, 
holding the trial to which exceptions are taken to the Court 
in Banco. 

The plaintiff in the present action complains that the de- 
fendant wrongfully and maliciously contriving and intending 
to injure, harass and distress the plaintiff, and to compel him, 
through fear and duress of arrest, imprisonment and criminal 
accusations and proceedings, to give up and relinquish to him, 
the said defendant, certain papers, to wit, the labor contracts 
of J. Nott & Co., a firm formerly conducting a sugar planta- 
tion in Kau—which labor contracts were then in the lawful 
custody of the plaintiff as agent and attorney in fact of the 
said J. Nott & Co.—heretofore, to wit, on or about the 22d 
day of March, A. D. 1877, went before C. A. Akau, at that 
time District Judge of Kau, and then and there unjustly and 
maliciously contriving and intending as aforesaid, and to pro- 
cure the arrest and imprisonment of the plaintiff, and to 
harass, oppress and injure him, through fear and duress of ar- 
rest, imprisonment and criminal accusations and proceedings, 
to deliver up the said labor contracts in his lawful custody. as 
aforesaid; falsely and maliciously charged the plaintiff with 
having committed the offense of malicious injury by taking 
the labor contracts aforesaid, and by instructing the laborers 
of J. Nott & Co. that if the defendant came they should not 
go to work, and that the defendant thereupon maliciously * 
* * caused and procured the said Judge to issue his war- 
rant for the apprehending of the plaintiff, and for bringing 
him before the said Judge to be dealt with according to law 
for the said supposed offense; and the defendant, by virtue of 
the said warrant, * * * was arrested and held to bail, and 
on the following day was conveyed before the Judge; and 
there and then the defendant renewed such charge, with the 
further accusation that the said Nott &`Co. were damaged by 
such malicious injury over one thousand dollars, and proceeded 
to the prosecution of said charge until the plaintiff, through 
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fear and duress of imprisonment and criminal proceedings, 
was forced to give up said labor contracts, lawfully in his pos- 
session as aforesaid, and did so give up and relinquish the 
same; whereupon the defendant desisted from the prosecution 
of the said proceedings and permitted them to be discon- 
tinued, and the plaintiff to be discharged for want of prose- 
cution. By means of which several premises the plaintiff 
suffered great ignominy and reproach and injury, etc. 

The complaint in the former case between these parties was 
published in the opinion of the Court rendered as of the April 
term, and may be compared with the complaint in this case. 
There will be found an almost literal similarity and a complete 
substantial similarity between the two. The complaint in the 
first case was held by the plaintiff’s counsel, the same who 
now represents him, to be “for malicious arrest and abuse of 
legal process to compel the plaintiff to give up certain papers,” 
and the Court held that it was a complaint for malicious pros- 
ecution in the ordinary and common form, and subject to the 
rules of law governing such actions. 

The motion at the trial was for nonsuit, or a verdict ordered 
for the defendant on the ground that the prosecution, which 
was the subject of the complaint, was not determined by a 
judgment in favor of the plaintiff. This being overruled, 
came up on exceptions, which were sustained by the Court in 
Banco. 

Thus, it appearing that the Court has held that a complaint 
similar to the present, and based on the same facts, cannot be 
maintained, it is inevitable that the doctrine of res adjudicata 
must apply in bar. The nonsuit or verdict for the defendant 
was ordered on a point of law, and not upon a failure to make 
proof of the declaration. The Court held that the facts 
therein laid constituted a prosecution, and that the prosecution 
not having terminated by a judgment in favor of the plaintiff, 
but being withdrawn on a compromise. Here we have the 
same facts which the Court has decided to constitute a prose- 
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cution, and therefore subject to the principles governing pro- 
ceedings for malicious prosecution. If the case proceeded to 
trial, it must be held that the action would not lie, and in 
limine, it must be held that the matter has been previously 
adjudicated, and must hereafter be at rest between these parties 
and their privies. 

The plaintiff’s counsel urges that this action is not for illegal 
arrest and imprisonment, but for a malicious abuse of legal 
process to extort from the plaintiff property lawfully in his 
possession, and that the arrest and imprisonment were mere 
circumstances in the proceeding complained of. We are 
unable to perceive the distinction. If the process of the 
Court had not been executed, the plaintiff could not have 
been coerced—he would have suffered no injury, and could 
have made no complaint. What he complains of in both these 
actions is, not that the defendant asked of the magistrate a 
paper warrant, but that he was arrested, imprisoned, taken 
before the Court and prosecuted. If this proceeding had been 
shown to be malicious and without probable cause, and had 
resulted in a judgment of acquittal, the plaintiff could have 
maintained his action for malicious prosecution. Without con- 
sidering the first two points, the Court found by the pleadings 
as well as the proofs that the third essential condition was 
wanting. The final judgment of the Court was therefore one 
which went to the gist of the action. It was not a judgment 
of nonsuit for any defect of proof which can be repaired in a 
new action. It was in effect a judgment for the defendant 
non obstante veredicto. The pleadings in the matter before us 
disclose precisely the same case. If the declaration disclose a 
state of facts constituting an action for malicious prosecution, 
it cannot be made an action for abuse of legal process and 
malicious arrest by calling it such. 

The plaintiffs counsel stands on Grainger vs. Hill, 4 Bing., 
cited in Bigelow on Torts, p. 184. In that case the defend- 
ants were charged with abusing the process of the law in order 
to obtain property to which they had no color of title, by pro- 
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curing a warrant of arrest for a debt which was not due, in 
order to obtain possession of a vessel’s register, which, by the 
terms of their mortgage, was to remain in keeping of the 
plaintiff; and they instructed the officer if the register should 
be given up not to make the arrest. We distinguish that case 
essentially from this, as will be seen by examination of the 
portion of the complaint above cited. 

It will not be necessary to cite authorities to show that the 
rule of res adjudicata applies here. That rule is much more 
extensive than is required to include this case. The declara- 
tions being identical as to every allegation, and every neces- 
sary matter having been determined in an issue of law in the 
former case, this action must be held to be barred. 

S. B. Dole for plaintiff. 

Castle & Hatch and E. Preston for defendant. 

Honolulu, August 27, 1878. 


SUPREME COURT—IN BANCO. 


JULY TERM—1878. 
Harris, ©. J., Judd and McCully, J.J. 


IN THE MATTER OF THE PETITION OF LOUIS PALOMA AND OTHERS 
TO QUIET TITLE IN A CERTAIN PIECE OF LAND CLAIMED BY 
RIGHT OF INHERITANCE. 


ON APPEAL. 


CHAPTER 52 oF THE Laws of 1874, being an “Act to Quiet Title in 
Lands claimed by Inheritance,” declared unconstitutional as depriv- 
ing a defendant of the right to try by a jury the title to the land 
in his possession. 

Opinion of the Court by Harris, C. J. 
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This action is apparently brought under the 52d Chapter of 
the Session Laws of 1874, being “An Act to Quiet Title in 
Lands claimed by right of Inheritance.” It is true that no 
reference to the statute is made in the petition, but still the 
fact that the petition is made to the First Associate Justice 
instead of the Chief Justice, and indeed, the whole structure 
of the petition, indicates that it was made under that statute, 
and it was so argued at the bar. The fourth subdivision of 
the first section of the statute requires that there should be set 
forth in the petition, whether widow, children or statutory 
heirs, survived the deceased ancestor. Now this petition does 
not set forth those facts, but merely sets forth that the peti- 
tioners are the lawful heirs of Paloma, being his sister and 
brother. To that extent they are certainly statutory heirs, 
provided there are none nearer. The petition does not set 
forth that Sheldon, who is cited, claims as heir, but merely 
that he is in possession, and does not state how he came into 
possession, whether by deed or otherwise. 

Service was made upon the respondent Sheldon, who has 
seen fit to put in an answer admitting that he is in possession, 
but averring in effect that he claims the land adversely to 
these claimants, and by title paramount, and not by inherit- 
ance from John Paloma. This is a complete answer and 
sufficient to take the case out of the statute. 

This, then, is not a petition to “Quiet a Title,” but is a pro- 
ceeding to obtain possession of a piece of land claimed ad- 
versely by Sheldon, or in other words, a proceeding to eject 
Sheldon, who, it is not made to appear, claims as heir, or has 
any community of interest with the petitioners. Now, in the 
Seventh Article of the Constitution it is stated that, “In all 
cases in which the right of trial by jury had been heretofore 
used, it shall be held inviolable for ever, excepting in actions 
of debt or assumpsit, in which the amount claimed is less 
than fifty dollars ($50).” 

Now, in actions of this nature (ejectment), before the pro- 
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mulgation of the Constitution (20th August, 1864), the right 
of trial by jury had been used for a long space of time, and 
therefore may not be denied by any subsequent legislation. 
Hence it follows that the defendant has a right to a trial by 
jury, and the petition must be dismissed. 

W. C. Jones for plaintiffs. 

E. Preston for respondent. 

Honolulu, August 22, 1878. 


SUPREME COURT—IN BANCO. 


JULY TERM, 1878—IN EQUITY. 
Harris, C. J., Judd and McCully, JJ. 


KUAWELA vs. E. HILDA, J. BURGESS ET AL. 


ON APPEAL. 


AN AGREEMENT to convey real estate was signed by a cross mark; 

HE Lp, a sufficient memorandum within the Statute of Frauds if the 
signature be proved. 

A plea in bar reciting an agreement that judgment in favor of defend- 
ant may be entered, held good. 

Opinion of the Court by Harris, C. J. 

The bill of complaint in this case was filed on the 18th of 
March, 1878, setting forth an agreement for the purchase and 
sale of a small piece of land in Koolaupoko. This agreement 
is dated the 10th of March, 1863, and the translation of it is 
as follows: 
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“There has been paid to me this day twenty dollars by the 
hand of Kuawela. Eighty dollars have been paid before; in 
all one hundred dollars for our selling a certain portion of land 
in Manulele, Kailua, Koolaupoko. Whatsoever all the place 
sold shall be surveyed off then I will give him a deed. 

“(Signed ) HALAKAIPO, [her X mark]. 

The Halakaipo who signs this paper was the owner of the 
land, and the person from whom the present title is derived. 
She died in the month of June, 1876, not having executed the 
deed. Kuawela, the plaintiff, has been on the land ever since 
the date of this paper, and before that date, and has built a 
cottage on it. But it is objected to this writing that it is 
signed by a mark, and the signature is unwitnessed by any 
one, and therefore the writing is not within the spirit of the 
1053d Section of the Civil Code, which states that “no action 
shall be maintained to charge a person upon any contract for 
the sale of lands unless the promise, contract or agreement, or 
some memorandum or note thereof shall be in writing, and is 
signed by the party to be charged therewith.” 

The Court is of opinion that this is a sufficient memorandum 
if the signature be proved. Of course such a signature would 
have to be proved either by direct testimony of people who 
saw it written, or by undoubted admissions of the party sought 
to be charged; but if fully proved would be as good a signa- 
ture as though the woman had signed it by letters. 

But there is a plea in bar set up to the effect that a bill sim- 
ilar to this, was filed on the 27th of August, 1877, and sum- 
mons duly issued; that on the 3d of September the defendants 
filed their general and special demurrer, and on the 29th of 
November a decree was made dismissing the said bill; and 
further, that on the 4th day of October, preceding said 29th 
day of November, an agreement was made between the 
parties, that if no injunction were ordered in pursuance of the 
prayer of said bill, the defendant in the bill, who was plaintiff 
in a suit of ejectment then pending, might take judgment; 
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and it is argued here that according to the memorandum of 
the Clerk the bill was dismissed generally without reference 
to the points of demurrer. On consulting the Clerk’s mem- 
orandum, such appears to be the fact. But this was merely 
the Clerk’s memorandum, and as soon as the Judge was 
apprised of it, it was his right and duty to make whatever 
corrections were necessary, and he did so, saying that he dis- . 
missed the bill for its formal inaccuracies, without prejudice 
to the plaintiff’s right to bring a new bill. He says he pre- 
ferred that course to allowing them to file an amended bill, 
because the inaccuracies were so numerous. 

As we understand the agreement of the 4th of October, it 
was an agreement that the defendants in the bill should take 
judgment in the ejectment suit, providing the injunction was 
denied. Now no injunction was denied; but, as the Judge 
says in his opinion, the bill was dismissed without prejudice, 
and they were advised to bring a new bill. But, on the 13th 
of February, 1878, the plaintiff's counsel filed a new agree- 
ment in the following words: 

“In the Supreme Court—Burgess vs. Kuawela. Action at 
law for ejectment. 

“Kuawela vs. Burgess. Suit in equity for injunction against 
action. 

“Consent for judgment. Judgment in favor of Burgess may 
be entered in the above entitled cause. 

«W. R. CASTLE, Attorney for Kuawela. 

“Honolulu, H. I., February 13, 1878.” 

This is a positive agreement, made seven months after the 
proceedings have been commenced in the case, with a full 
knowledge of all the facts, and we think it binding upon all 
the parties. Judgment was entered upon it and writ of pos- 
session was duly issued. There is no reason shown why this 
last agreement shall not be taken as conclusive between the 
parties, for aught that appears in the bill or is made to appear 
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at the hearing. There could have been no other intention, 
for unless such be the intention, the agreement is absolutely 
useless. 

The plea in bar is sustained and the bill is dismissed. 

Castle & Hatch for plaintiff. 

A. S. Hartwell for defendants. 

Honolulu, August 15, 1878. 


SUPREME COURT—IN BANCO. 


JULY TERM, 1878—IN EQUITY. 
Harris, C. J., Judd and McCully, J.J. 


KUAMU, W., ET AL., v8. KAELEU, W. 
? ? , , 


ON APPEAL FROM CHIEF JUSTICE HARRIS, 


AT THE HEARING on a bill in equity for the cancellation of a deed of 
land as being fraudulent, the defendant offered testimony to prove 
that the ancestor from whom plaintiffs claimed was not the person 
who owned the land, but was another person of the same name, and 
whose heir at law was not the plaintiff, but one Kahula, not a party 
to the bill. 

Herp, that the Court had jurisdiction to proceed with the plaintiff’s 
bill as to the validity of the deed without determining the claim of 
Kahula. 

Opinion of the Court by McCULLY, J. 

The plaintiff (her husband joining) brought a bill in equity 
praying that a deed purporting to be executed by one Kiki- 
pine in favor of the defendant, conveying real estate in Manoa 
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Valley, be cancelled as being fraudulent. The date of the 
execution of the deed is June 14, 1878, and Kikipine died on 
the 28th day of June. The plaintiff brings the bill as the 
cousin of the deceased intestate and his next of kin and heir 
at law. In proof of this she brings forward several reputable 
witnesses who testify that the deceased was known to them to 
have been born at Waimea, in the Island of Hawaii; that his 
real name was Naihe, but that coming to Honolulu in his 
youth, he had acquired the name Kikipine (Six Pins) from 
his service in a bowling-alley; that he went to Manoa Valley, 
acquired property and lived there till his death; and that 
Kuamu was his first cousin and only surviving relative. The 
case had proceeded thus far when the defendant offered to 
destroy the plaintiff’s standing in the case by showing that the 
deceased was another man than the person born at Waimea, 
and that the real Kikipine had a surviving brother, by name 
Kahula. They bring this Kahula and a body of credible wit- 
nesses, who testify that the deceased was born at Waimanalo, 
in this Island, giving the names of his parents, who are dif- 
ferent persons from the Waimea people; that his original 
name was Naihe, but that coming to Honolulu when a young 
man he was given the name Kikipine, from his employment 
in a bowling-alley; that he went to Manoa Valley, where he 
lived and died; and that Kahula is his own brother. 

Both parties offered further testimony before this Court to 
establish the identity of the deceased with the Naihe of 
Waimea and Waimanalo. 

The defendant, claiming that she has proved that the de- 
ceased was a different man from the one to whom the plaintiff 
is cousin, argues to the Court that the plaintiff has no interest 
in the question of the validity of the deed, and therefore no 
standing in Court. 

The Chief Justice, in his opinion, after discussing at large 
the testimony relating to the two Kikipines or Naihes, says: 
“For the purposes of this case it seems to me that the rela- 
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tionship of Kuamu is fully made out; though in a trial be- 
tween Kahula and Kuamu I should be quite unbiased, yet 
the weight of testimony is in favor of Kuamu, as it appears 
to me, and I so decide that Kuamu is shown to me to be the 
heir of Kikipine, though I do so without prejudice to Kahula’s 
right in any action that he may bring, for he is not a party to 
this action.” 

The new evidence cannot be said to contribute to the de- 
cision of the question of Kikipine’s origin and identity, for it 
is about an equal addition to both sides. But we do not think 
it necessary for the purposes of this case to make a decision 
between them, even to the extent and with the qualification 
expressed by the Chief Justice. We do not intend to express 
an opinion substantially different, for we agree with the con- 
clusions of that Court, and only desire to qualify the terms of 
our opinion, so that we may more certainly guard against any 
color of a decision in favor of the claims of either the alleged 
cousin or the alleged brother of the deceased to be his sole 
heir at law, which might be pleaded as res adjudicata in other 
proceedings. It is sufficient to say that Kuamu has made a 
case, aside from the claim of Kahula, to stand in this Court as 
heir at law of the deceased, and entitled to bring a bill in 
equity for the cancellation of a fraudulent deed, and that Ka- 
hula has been shown (the claim of Kuamu not having been 
advanced) to be the brother of the deceased, and would be 
entitled to bring a bill relating to the estate. That is to say, 
either party establishes his right to the estate against all per- 
sons known to the Court, except the other, for the purposes 
of this case. Kahula has not brought his bill. The interests 
of the claimants are adverse, and they cannot join in the same 
bill, for neither of them will admit the pretensions of the 
other. If Kahula should also bring his bill, it would not 
diminish the right of the present plaintiff to bring hers; and 
if it is held that the Court could not determine the question 
of the validity of the deed without first deciding which was 
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the real heir at law, it would be in no better position to do so 
than it is now, for it is doubtful if the gubject matter, the con- 
testing of each other’s heirship, would be within the juris- 
diction of the Court. If the bill is dismissed for the want of 
a proper party, or, rather, because there are two different 
persons apparently entitled as heirs, the deed not being can- 
celled, there is no estate of the deceased to be taken, where- 
upon a proceeding could be properly founded to determine 
the question of identity and heirship. We hold, therefore, 
that the plaintiff in this bill having shown what may be called 
a right of litigation, a right to claim the estate, may show 
cause by her bill why the deed to the defendant should be 
cancelled for fraud. 

On this matter of fraud, no further testimony was offered 
on the appeal and no argument was made. We have exam- 
ined the testimony, and agree with the Chief Justice in find- 
ing the deed to be fraudulent. It will not be necessary to set 
forth the facts on which that conclusion is based, for they 
involve no new principles, and every such case must be judged 
by itself. They are fully set forth in the opinion of the Chief 
Justice. 

In this way we concur with the result reached by the Chief 
Justice. 

Judgment for the plaintiff. 

Castle & Hatch and J. M. Davidson for complainants. 

E. Preston and C. Brown for defendant. 

Honolulu, August 15, 1878. 


OPINION OF CHANCELLOR HARRIS. 

The plaintiff in this case claims a piece of land in Manoa 
Valley by reason of being first cousin and only heir to a per- 
son who has been known nearly his whole life as Kikipine, 
and the defendant claims the same land by virtue of a deed 
from Kikipine which the plaintiff avers to be a fraud and 
probably a forgery. 
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The plaintiff proves, or attempts to prove, her relationship 
by means of a large’number of highly respected witnesses 
who have known the deceased since his boyhood. These 
witnesses say that the man’s real name was Naihe, and that 
he came from Hawaii; that the name Kikipine was a nick- 
name given to him by foreigners because he was employed in 
a bowling-alley, and that it was a corruption of “six pins.” 
This seems to have been the relationship acknowledged by all 
persons during Kikipine’s lifetime. But at the trial, counsel 
for the defendant announced that they had just heard that 
Kikipine had a brother still living, and, after having had time 
allowed, introduced a man who called his name Kahula and 
testifies that he is the brother of Kikipine; that the real name 
of Kikipine was Naihe, and that he was called Kikipine be- 
cause he used to set pins in the bowling-alley; that his father 
was Kukae and his mother’s name was Puu; and that they 
were born at Waimanalo, on this Island; and that he claims 
this property as his own, though he has not pursued it 
hitherto. This testimony is supported by a witness by the 
name of Lula, k., and Keoni Kapu. The peculiarity of it is 
that, though so wide and different accounts are given of the 
birth and the place of birth of the deceased man, both parties 
give the same name and the same nickname, and the same 
reason for the nickname, and both speak with the same posi- 
tiveness as to the place of birth—the witness Kalua even 
stating that he knows that Kikipine was born at the same 
place that he was, viz., Waimea, Hawaii, and that he lived 
there together with him until they were both grown up; that 
he knew the father and mother of Kikipine, whose names 
were Kumoa, k., the father, and Lonohiwa, w., the mother. 

It would appear to make a little difference to the defendant 
whether the plaintiff Kuamu or the alleged brother Kahula 
were the real heirs of Kikipine, but defendant’s counsel makes 
the point because he thinks that if Kahula should be shown to 
be the heir, Kuamu would have no standing in Court, and 
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therefore the bill must be dismissed because Kahula has not 
made himself a party to it. 

Of course one story or the other must be untrue. If Kiki- 
pine was born at Waimanalo from Kukae, k., and Puu, w., 
he was not born at Waimea of Kumoa, k., and Lonohiwa, 
w. But in so much ag the evidence is very strong that he 
recognized the plaintiff, Kuamu, as his relation during his life- 
time, and there is no evidence that he had any fraternal inter- 
course with Kahula. 

For the purposes of this case it seems to me that the rela- 
tionship of Kuamu is fully made out, though in a trial between 
Kahula and Kuamu, I should be quite unbiased, yet the 
weight of testimony is in favor of Kuamu, as it appears to me, 
and I so decided, viz.: that Kuamu is shown to be the heir of 
Kikipine, though I do so without prejudice to Kahula’s right 
in any action that he may bring, for he is not a party to this 
action, and is an ignorant man—apparently not quite full 
witted. He has been brought here as a witness, apparently 
ignorant of how to get into Court for his rights. This brings 
us to the main question: Is this a valid deed or not? Now, 
the deed is one of those acknowledged by the witness, Solo- 
mon Thompson, in accordance with the statute after the death 
of the alleged grantor. The deed purports to be made on the 
14th of June, 1876, and was acknowledged before Mr. Justice 
Judd on the 7th of July following, for the purpose of being put 
of record by the sole subscribing witness, Sol. Thompson. The 
statute under which this so-called acknowledgment is taken, 
was made for the purpose of enabling persons to get on the rec- 
ord a deed which has failed to be acknowledged by the grantor 
or which the grantor refused to acknowledge. This statute, 
which reads as follows: “But if any party to an instrument 
executed within this Kingdom shall die, or depart from the 
Kingdom without having acknowledged his deed, or shall re- 
fuse to acknowledge it, the deed may be entered of record on 
proof of its execution by a subscribing witness thereto, before 
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any Judge of a Court of Record in this Kingdom,” has no 
other effect legally than to give notice to every one that there 
is such a deed in existence. It has the effect, in fact, to pre- 
serve the testimony of Thompson and Thompson only. It is 
hardly necessary to dwell upon the different effect where the 
grantor has made the acknowledgment himself. . In such a 
case, the grantor has made a solemn acknowledgment as pro- 
vided for by the law and is estopped from denying that 
acknowledgment everywhere; but in this case, were the 
alleged grantor alive, he could challenge the truth of the sub- 
scribing witness’ statements, and so his heirs may, as they do 
now. 

It is to be observed that this deed purports to be made on 
the 14th of June, that Kikipine died on the 27th, and Thomp- 
son testified before the Judge on the 6th of July following; 
and in his testimony he remarks before the Judge that Kiki- 
pine, though of sound mind, was of feeble health; but in his 
testimony before this Court, he testifies that his health was 
good; that he was well and not feeble; that he advised him to 
go to the Registrar’s office to acknowledge the deed; that the 
deceased asked him to sign the deed himself; that the defend- 
ant came to him to go and make the deed; that upon his ar- 
rival at the house the deceased told him that he had sent for 
him to make this deed; that he had prepared the deed before 
he went there; that he had first learnt the consideration on 
the 12th, when the woman came to him; that he left the deed 
with him; that Kikipine requested him to sign as a witness 
and said he must bring the deed to Mr. Brown; and that $50 
was paid to Kikipine at that time. 

Now, the testimony indicates that the defendant in this ac- 
tion was the mistress of Kikipine; that, although the man 
died in a week afterwards, there was no money found in his 
possession by anybody; and it is hard to understand why the 
deceased man should be unwilling to send for the proper 
officer if he wished to acknowledge his deed, and if he was 
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well, why he should not go to the proper officer. The varia- 
tion of Thompson’s testimony before Mr. Justice Judd and 
that before the Court is very marked. In his direct testimony 
he stated that when Kaeleu came to him that he had no horse 
and she gave him one, and that he went up to Kikipine’s on 
the 14th; yet in his cross-examination he says that he came to 
him on the 12th; that he did not go until the 14th, which 
would make him to keep her horse two days, as he did not go 
there, according to his statement, until the evening of the 
14th. These contradictions and improbabilities are so great 
that, on Thompson’s own testimony, irrespective of the oppos- 
ing testimony of others, I am compelled to disbelieve him. I 
mean that if there was not any opposing testimony, of which 
there is considerable, I should find myself constrained to dis- 
believe Thompson on his own testimony taken alone and the 
circumstances attending it. I, therefore, adjudge the deed to 
be null and void, and that the defendant deliver it up to be 
cancelled; and further, the defendant pay the costs. 

J. M. Davidson and Castle & Hatch for plaintiff. 

E. Preston and Cecil Brown for defendant. 

Honolulu, May 25, 1878. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1878. 
Harris, C. J., Judd and McCully, JJ. 


KAUHANE AND HUSBAND vs. KALU. 


ON EXCEPTIONS FROM CHIEF JUSTICE HARRIS-—-JURY BEING WAIVED. 


THE DEFENDANT IN EJECTMENT disclaimed as to one undivided half of 
the land, and plaintiff admitted defendant to be entitled to the other 
half. An ouster was proved. The declaration averred that “the 
possession of defendant was in contravention of plaintiffs’ legal 
right and to their damage of $1,000;” 

HELD, that the declaration was sufficient upon which to recover mesne 
profits from defendant. 


Opinion of the Court by Jupp, J. 

It appears that although in the declaration the plaintiffs 
claimed the entire premises in fee, the fact was that they 
were only entitled to one-half, and were tenants in common 
with the defendant’s wife, whose infant son held the widow’s 
assignment of dower. 

The title was admitted by the parties to stand thus, and the 
plaintiffs asked to be heard on their claim for damages. 

The defendant then moved to dismiss the cause, on the 
ground that the declaration showed no cause of action for 
damages as against a co-tenant. 

The declaration, as we have seen, claimed the whole land. 

In Nahinai vs. Lai, 3d Haw. Rep., 317, this Court held that, 
on a declaration to recover the entire estate, the verdict being 
for a moiety only, judgment could be pronounced on the ver- 
dict for the moiety, although there was a variance between 
the allegations and proof. The Court there says that our 
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statute would allow an amendment even after verdict, to make 
the declaration correspond with the verdict. 

In the case at bar there was clear evidence of an actual 
ouster of the plaintiffs by the defendant, which is requisite in 
order to enable a co-tenant to bring ejectment. 

The declaration avers that the possession of defendant is in 
contravention of plaintiffs’ legal rights and to their damage 
of $1,000. 

This, coupled with defendant’s disclaimer as to an undivided 
half, and plaintiffs’ admission at the trial that defendant was 
entitled to one undivided half, would certainly be sufficient to 
charge the defendant with damages for the ouster, an actual 
ouster having been proved. But counsel for defendant argued 
at length the further question, that the allegation of damage 
is not sufficient to charge defendant with mesne profits, 
whereas the damages found by the verdict were mesne profits. 

Silloway vs. Brown, 12 Allen, 30, is cited by defendant. 
Here the Court say: “There is no reason why a tenant in 
common, rather than any other person put or kept out of pos- 
session of his estate, should be denied the election of suing in 
trespass and limited to a writ of entry, in which he could 
recover no damages for the injury to him by the expulsion or 
ouster. We are therefore satisfied that upon principle and 
according to the weight of authority, he may under such cir- 
cumstances maintain trespass quare clausum fregit.” 

But in this case the Court held that the tenant was not liable 
in an action of replevin for taking all the crops. 

In Badger vs. Holmes, 6 Gray, 118, the Court said that 
“the facts do not show that the defendant has occupied the 
premises to the exclusion of the plaintiff,” and therefore held 
that the plaintiff could not recover for use and occupation. 

In Livingston vs. Tanner, 12 Barb., 451, it was held that 
the New York Code, while it allows damages for the ouster 
and the rents and profits to be recovered in the same action, 
recognizes the distinction between them; and also in Larned 
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vs. Hudson, 57 N. Y., 151 (1874), it was decided that a claim 
for damages for withholding possession of real estate does not 
include the rents and profits thereof during the time the pos- 
session has been wrongfully withheld; that is a separate and 
distinct cause of action. 

We have a similar provision in our Code, Section 1144, 
which allows the uniting in one action “claims to recover 
specific real property, with or without damages, for the with- 
holding thereof, or for waste committed thereon, and the 
rents and profits of the same.” These last authorities (N. Y.) 
seem strong in favor of the defendant’s position, that as the 
proofs must correspond with the allegations, and as there is 
no specific claim for rents and profits, the plaintiff cannot 
recover them as damages for withholding the possession of the 
real estate. 

But in Massachusetts, in Raymond vs. Andrews, 6 Cush. 
265, it was held that the provisions of the Revised Statutes, 
Chapter 101, for the recovery by the demandant in a writ of 
entry of damages for rents and profits and for waste, supersede 
all previously existing remedies therefor at common law, and 
such damages need not be specifically demanded on the writ. 
The statute provides that if the demandant recovers judgment 
in a writ of entry, he shall be entitled to recover in the same 
action damages for the rents and profits of the premises from 
the time when his title accrued, also for waste. In this case, 
Chief Justice Shaw says: “As a claim for mesne profits is in- 
cident to a legal claim to the land, a writ containing a demand 
for the land does necessarily draw in question and put in issue 
a claim for the damage, if any exist.” 

A similar practice prevails in California. 

Section 118, of our Code, prescribes that in actions to re- 
cover at law any ‘specific property, real or personal, or any 
specific share or interest or right to property, real or personal, 
in kind, ete., as in ejectment, the plaintiff may file a petition 
according to a form prescribed. 
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In this form the expression is used, “or if in ejectment, 
state in lieu of the value, to the damage of said plaintiff 
dollars,’ and allows damages for the detention of the real 
estate to be prayed for. This form is substantially followed 
by the plaintiff in this case, and it is the form which has been 
used in this Court for many years, and upon this allegation of 
damages mesne profits have been recovered in ejectment with- 
out question. We think the plaintiff is safe in following the 
statutory form, in that the words, “to the damage of the 
plaintiff ——- dollars,” are sufficiently full to apprise the de- 
fendant that a claim is made for whatever damages can be 
shown are incidental to a legal claim for the land, which will 
fairly include mesne profits. 

This exception is, therefore, overruled. A contrary ruling 
might admit the right of parties to bring suits for mesne 
profits on all the actions of ejectment entertained in this Court 
for six years past, where merely nominal damages had been 
recovered, or even where general damages for the detention 
of the real estate had been recovered. 

The second exception is that there was no evidence on 
which defendant could be charged with damages or for rents 
and profits. As we find that there was evidence tending to so 
charge the defendant, on which the verdict was based, there 
was no ground for nonsuit, and we overrule this exception. 

J. M. Davidson for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, August 15, 1878. 


FINDINGS OF HARRIS, C. J., EXCEPTED TO. 

I find it to be proved that Keliikoa, the grantee in the 
Royal Patent No. 2,526, deceased, leaving a widow and two 
daughters, one of which daughters is the plaintiff in this 
action, Kauhane; the other daughter was the wife of Kalu, 
the defendant, and the mother of his children. She is now 
deceased. Consequently the widow was entitled to her right 
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of dower, and each one of the daughters to half of the land 
subject to the widow’s dower. The widow assigned her dower 
to her grandson by a deed dated 23d of June, 1873. The de- 
fendant is the father of the said grandson and his guardian, 
and consequently, by virtue of this deed, is entitled to retain 
one-third of the product of the land for the right of dower, 
and likewise he is entitled to retain one-third by his wife’s 
right, which makes two-thirds; and the plaintiff Kauhane and 
her husband are entitled to the other third. I find by all the 
testimony that the product of the two lands, Waiomau and 
Kau, would be from two to five hundred dollars a year, and 
that the two lands produced about alike. 

Now, taking three hundred dollars to be the amount of 
both the lands, it would make a hundred and fifty dollars to 
be the amount derived from Kau each year, of which fifty 
dollars belongs to the plaintiff. ; 

I further find, as the best conclusion that I can draw from 
the testimony, the plaintiff was evicted the 23d of July, 1873, 
which is the date of the deed from the grandmother to the 
grandchild. This would make five years. My judgment, 
therefore, is that the plaintiffs recover from the defendant 
$250; and inasmuch as the plaintiffs have claimed more than 
they have been entitled to, my further judgment is that the 
costs be divided in proportion of one-third to plaintiff and two- 
thirds to defendant. 

The plaintiff Kauhane, by her testimony, evidently thinks 
that she is likewise entitled to an interest in the piece of land 
called Waiomau; but the complaint is only for Kau, therefore 
this judgment is limited to the receipts from Kau. 
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KAHOLO, W., vs. JOAQUIN DUTRO. 


ON QUESTIONS RESERVED. 


A MARRIED MAN adopted an infant on the 21st of May, 1871, orally, 
and supplied the infant with food and clothing and bestowed care 
upon it, and died on the 27th of August, 1873; 

Herp, that the contract being with him alone, it was dissolved on his 
death, and his widow could not recover from the infant’s father 
for necessaries furnished the infant during the above period, the 
infant having been taken back by its parents. 


Opinion of the Court by Jupp, J. 

This case comes before the Court upon questions of law re- 
served by the Justice, who presided at the trial, as follows: 

“Hirst—Whether the plaintiff, as the widow of John Perrit, 
with whom the contract was made by the defendant giving 
the infant child away, can recover for the food and clothing 
supplied to, and for care bestowed upon said infant, from the 
21st day of May, 1871, the date of said giving away, to the 
27th day of August, 1873, the date of the death of said John 
Perrit.” 

“Second—Whether the plaintiff can recover for a period 
extending beyond six years from the time of commencing this 
action, the defendant not having plead the Statute of Limita- 
tion, the declaration showing the date when the right of action 
accrued.” 
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Upon the first point, we are of the opinion that the plaintiff 
cannot recover for the period indicated. The infant was given 
to plaintiff's husband. He had a right to take it into his 
family in order that it might share with his own children such 
food and clothing as he could afford and his wife’s care and 
service as foster mother. His death dissolved all obligations 
to the child or to his father. 

The verbal “contract of adoption,” so-called, having been 
terminated by the death of the adopting parent, there was no 
breach from which the law would presume a promise by the 
defendant to reimburse even the administrator of his estate 
for the supplies furnished and services rendered. Much less 
can the widow recover, for this is not a contract made with 
the wife and where her service and skill are the subject mat- 
ter of the action, which would survive to her, for, as We have 
seen, it was her husband’s contract, not hers. 

The Court having reached this opinion, it is not necessary 
to consider the second question reserved, for the period em- 
braced between the birth of the infant and the death of the 
adopting parent more than covers the period which is claimed 
to be barred by the Statute of Limitation. 

The verdict of the jury may stand for the sum of $365, for 
the period since the death of John Perrit, upon the new con- 
tract made with the plaintiff. 

J. M. Davidson for plaintiff. 

E. Preston for defendant. 

Honolulu, October 31, 1878. 
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H. J. AGNew vs. B. F. DILLINGHAM. 


ON APPEAL. 


A Britt IN Eguity to dissolve a sub-partnership and for an account 
was filed 20th March, 1878. It appeared to the Chancellor that 
from the date of filing the bill to the 1st of June, 1878, was suf- 
ficient time in which respondent, who managed the business and 
kept the books, could have produced the proofs so that an account 
could be made, and the amount due complainant ascertained, and 
he allowed interest to be computed from the 1st of June, his decree 
being dated the 26th of August; 

HELD, no error, as the complainant was entitled to the use of his 
money from the time when its amount could reasonably have been 
ascertained. 


Opinion of the Court by Jupp, J. 

This is an appeal taken from a decree of the Chancellor 
confirming a report of a Master of this Court, on a bill to dis- 
solve a sub-partnership and an account. The first of the two 
points raised by this appeal is whether the complainant should 
be allowed interest from June 1, 1878, the date fixed by the 
Chancellor, or from August 26th, the date of the final decree. 

The first bill between these parties was filed March 20, 
1878, the present respondent being complainant, and on April 
1st a cross bill was filed, upon which the decree was finally 
made, after numerous hearings. The main object of the 
investigation was to ascertain the value of H. J. Agnew’s 
interest in the copartnership property, it consisting of one- 
quarter interest in the stock of an extensive hardware business 
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in this city, carried on under the firm name of Dillingham & 
Co. No inventory or account of stock was taken by the respond- 
ent on his filing his bill, and none was taken since that time. 

The Chancellor, on the 6th of May, referred the matter to 
a Master in Chancery to take an account, and both parties 
made such a showing to the Master as they saw fit, whereupon 
the Master reported on the 6th of July, 1878, among other 
things that the average profit of the business had been 50 
per cent., and found the amount due complainant to be 
$5,761.58. 

Exceptions were taken to this report by both parties. Two 
errors suggested by the complainant were corrected by the 
Court, and the Court took further testimony and had fresh 
computations made of the profits on the sales, and the per- 
centage was found to be 4514 per cent.; and on August 15, 
1878, the Chancellor found the amount due complainant to 
be $5,574.18. 

In Collyer on Partnership, Section 335, we find it laid down 
that, in all cases in which it is thought that justice would not 
be satisfied by the mere payment to the party of the balances 
to which he is entitled in the hands of another, and that he 
ought to have the advantage which has, or which, at the least, 
might have been made of the money. A Court of Equity, 
in decreeing an account, will direct interest to be calculated 
accordingly. 

In Stoughton vs. Lynch, 2 John., Ch. 209, it was held that 
“the period of the dissolution of the partnership is the proper 
time to make a rest and adjust the balance of the partnership 
account, and the partner against whom the balance is found 
is chargeable with interest.” 

But in Dexter vs. Arnold, 3 Mason, 284, Mr. Justice Story 
said that interest is not allowed upon partnership accounts 
generally until after a balance is struck on a settlement be- 
tween the partners, unless the parties have otherwise agreed 
or acted in their partnership concerns. 
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In the case before us, the respondent was the managing 
partner, had the custody of the books and continued the busi- 
ness of the concern. It was then his duty to produce proofs 
and data before the Master with all promptitude to enable him 
to report. 

A quotation from the case of Honore vs. Colmesnil, 7 Dana, 
201, is peculiarly apt here. “If in any case the fact that at 
the time of the dissolution of the partnership, the accounts are 
unliquidated, and the balance due to the creditor partner is 
uncertain in amount, can excuse the debtor partner from the 
payment of interest, it will not avail where the debtor partner 
was the bookkeeper, and was bound to know the state of the 
partnership accounts and the extent of his own indebtedness.” 

The state of the law on the subject of interest in partnership 
settlements seems to be that “there is no general rule fixing 
the date of the dissolution of a partnership, as the period from 
which interest is to be computed against the partner who is 
indebted to his associate; but that the allowance or refusal of 
interest in such cases, depends upon the circumstances of each 
case.” See Beachem vs. Eckford, 2 Sandford, Chapter 116. 

The Chancellor thought that the time between the 20th of 
March and the 1st of June was amply sufficient to enable the 
respondent, if he had been diligent, to have produced the 
proofs and enabled the Master to report the sum due the com- 
plainant, and on the principle that the complainant was 
entitled to the use of his money from the time when its amount 
could reasonably have been ascertained; the Chancellor 
directed interest to be computed from the 1st of June. 

In the light of the authorities above referred to, we think 
this was proper and just, and that the circumstances of this 
case warranted it. 

The second point raised by the appeal is that an amount of 
cash purchases and sales was made by the firm in this town to 
fill local orders, on which a profit not over 10 per cent. was 
made, and that allowance should be made on these sales. 
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But it was the duty of the respondent to show reasonably to 
the Master during his investigation what the amount of these 
sales were. The mere statement by the respondent that 
$10,000 of such purchases and sales had been made, not sup- 
ported by data, is not sufficient as evidence to support an 
amendment to the decree in this respect. 

The decree, therefore, must stand. 

J. M. Davidson for complainant. 

A. Ñ. Hartwell and Castle & Hatch for defendants. 

Honolulu, December 4, 1878. 
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J. H. CONEY vs. MANELE, 


ON APPEAL FROM POLICE COURT, HONOLULU, ON POINTS OF LAW. 


IN AN ACTION brought in the Police Court to recover possession of land 
under Article 40 of the Civil Code, the complaint claimed title in 
the land and alleged that the defendant held unlawfully; the defend- 
ant denied in writing that he is or ever had been the lessee of the 
plaintiff, or that the relation of landlord and tenant ever existed 
between them, and claimed a life estate in the land; 

He tp, that the complaint in such an action should set forth the tenancy 
and all necessary circumstances ; 

Also, that a defendant denying his tenancy and setting up another title 
hostile to plaintiff ousted the Police Court of its jurisdiction under 
this statute ; 

Also, that Police and District Courts cannot try titles to land. 

Opinion of the Court by Harris, C. J. 
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This case was originally brought in the Police and District 
Court of Honolulu to recover possession of a piece of land 
under Article XL of the Civil Code, entitled “Of Summary 
Proceedings to Recover Possession of Land in Certain Cases,” 
Sections 939, 940. 

The complaint filed in this case, as it appears by the sum- 
mons, is that “defendant is summoned to answer in a plea 
wherein the plaintiff declares and says that the defendant is in 
possession of the land and tenements of the plaintiff situate in 
Nuuanu Valley, District of Honolulu, Island of Oahu, known 
and described in a certain Land Commission Award No. 6,325, 
by the name of Niolopa, which the said defendant holds un- 
lawfully and against the right of the plaintiff, who has title to 
the said land and the right of present possession thereof. 
Wherefore the plaintiff asks for judgment giving him pos- 
session of the said land.” 

At the hearing before the District Court, the defendant 
“denies that he is, or ever has been the lessee of the said 
plaintiff, or that the relation of landlord and tenant ever ex- 
isted between the plaintiff and himself, and claims that he is 
entitled to a life estate in the land claimed by the plaintiff, 
and that his right can only be tried before a jury of the 
country; wherefore and inasmuch as no tenancy is alleged in 
the plaintiff's complaint, he moves that this action be dis- 
missed with costs.” The magistrate overruled the motion to 
dismiss, and decided to go into the evidence of the case, say- 
ing that if such a plea must be taken as ousting him from his 
jurisdiction, the statute would be rendered nugatory, and the 
landlord be deprived of his remedy, whereupon the defendant 
seems to have declined to go into his defense, and judgment 
was rendered against him pro forma. From this judgment 
defendant appealed, came on for hearing on the 9th of Janu- 
ary, and on the 13th Justice Jupp delivered the opinion of 
the Court reversing the judgment below. The plaintiff asked 
for a re-hearing, which was granted, and we have thought it 
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advisable to more fully express the views which we entertain. 

The statutes applying to the case are as follows: 

Section 939, Civil Code as amended, page 14 Session Laws, 
1864; “whenever any lessee or tenant of any lands or tene- 
ments, or any person holding under lessee or tenant, shall 
hold possession of such lands or tenements without right after 
the determination of such tenancy, either by efflux of time or 
by reason of any forfeiture, under the conditions or covenants 
in any such lease; or, if a tenant by parole, by a notice to quit 
of at least ten days, the person entitled to such premises may 
be restored to the possession thereof in manner hereinafter 
provided.” 

“Section 940. The person entitled to the possession of the 
premises may apply to any police or district justice for a writ, 
in the form used for an original summons in common civil 
actions before such justices, in which the defendant shall be 
summoned to answer the complaint of the plaintiff, for that 
the defendant is in the possession of the lands or tenements in 
question, describing them, which he holds unlawfully, and 
against the right of the plaintiff, and no other declaration shall 
be recognized.” 

It is contended by the plaintiffs counsel that he was under 
no necessity of setting forth in his complaint that the defend- 
ant in this case was a tenant of the plaintiff’s, or in what man- 
ner the defendant holds under the plaintiff, because the statute 
(Section 940) enacts that the defendant “shall be summoned 
to answer the complaint of the plaintiff, for that the defendant 
is in possession of the lands or tenements, describing them, 
which he holds unlawfully, and against the right of the 
plaintiff, and no other declaration shall be recognized ;” and 
therefore it is argued that a simple declaration of illegal hold- 
ing, without averring leasehold or tenancy, is not only all that 
is required, but a farther declaration is not to be recognized. 

But the whole gist of the complaint consists in the fact, that 
the defendant entered into the premises in someway as a tenant. 
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The district magistrates have no right to try the titles in 
land, and only acquire a right in this case, if it is acquired at 
all, by reason of tenancy. The complaint in this instance 
differs, in no respect, from that used in an ordinary action of 
ejectment, and the magistrate on the face of it can have no 
jurisdiction; the lines quoted by plaintiff’s counsel apply to 
the whole enactment and are not to be taken as standing alone. 

Now an ordinary summons in a common civil process spoken 
of in the same section above, sets forth the cause of action and 
describes it with sufficient particularity to apprise the magis- 
trate of his jurisdiction and to apprise the defendant of what 
he has got to defend. It is, therefore, clear that the declara- 
tion in this case was not sufficient to give jurisdiction to the 
magistrate, and on that ground the complaint should have 
been dismissed. We hold that it is necessary to set forth in 
the complaint, the circumstances of the tenancy; how it was 
entered into; whether by lease or parole, when it terminated, 
and how; whether by efflux of time or by notice to quit, and 
this last is a complete illustration, for the tenant by parole 
must have had notice to quit of at least ten days, or, the 
magistrate will have no jurisdiction. 

In the case of Kaaihue vs. Crabbe, 3d Haw. Rep., 776, 
wherein this same statute was considered, it is said that the 
Police and District Court has jurisdiction “only where the re- 
lation of landlord and tenant confessedly exists.” 

We think that a denial of tenancy, especially if in writing 
as in this case, even where the tenancy is well set forth in the 
complaint, and a setting up of another title, hostile to the 
plaintiff’s title, whereby the magistrate becomes advised that 
the defendant claims adversely to the plaintiff, and not under 
him, is sufficient to take it out of the jurisdiction of district 
magistrates under these statutes; and it seems to us that if, 
after such a disavowal and setting up of an adverse title on 
the part of the defendant, the magistrate could go on and 
inquire whether his title is good, he would be passing upon 
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the defendant’s title, and stretching the authority of the law 
greatly beyond what was contemplated; and that the conse- 
quences of such a holding would be more likely to lead to 
confusion and a usurpation of authority on the part of the 
magistrate, than the holding as at present is likely to render 
the statute nugatory and deprive the landlords of their remedy. 
If dishonest pleas should be set up by defendants, undoubtedly 
effectual means will be found to obviate the effects of such 
dishonesty. 

As we have said before, the decision of the police and dis- 
trict magistrate is reversed. 

J. M. Davidson for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, February 1, 1879. 
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PAHOA, W., vs. HAUPU, K. 


LIBEL FOR DIVORCE—ON QUESTION RESERVED, 


Tue Act oF 1878 forbidding, in libels for divorce on the ground of 
extreme cruelty and desertion, the recrimination of respondent’s 
adultery subsequent to desertion, is hot unconstitutional, 

Opinion of the Court by Jupp, J. 
At the last October Term of this Court, this case came on 
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to be heard before a single Justice. The ground on which 
the petition for divorce was based was the extreme cruelty of 
the respondent, as well as his willful and utter desertion for 
three years. 

It was developed at the trial that at the January Term, 1878, 
the matrimonial difficulties of this couple had been before the 
Court upon the petition for divorce of the husband Haupu, 
alleging that his wife, Pahoa, had deserted him willfully and 
utterly, and was guilty of adultery. 

The testimony taken in that case clearly proves that she 
had been guilty of adultery subsequent to her leaving her 
husband, and that she was then living with a paramour. 
There was also evidence showing that she left her husband on 
account of his cruelty to her. The Court refused the hus- 
band’s petition, on the ground that his wife’s desertion was 
justified. 

When the second case was on trial, the wife now being 
petitioner, the Court was proceeding to examine a witness as 
to the good conduct of the wife, the witness being one who 
had, in the former case, testified to her adultery, when Mr. 
Castle, her counsel, objected to the admission of this testimony, 
citing the Divorce Law of 1870, Section 6, which provides 
that “no divorce for the cause of adultery shall be granted. 
* * * Fourth. Where there is reasonable cause to believe 
that the libellant has been guilty of any act which would have 
entitled the defendant, if innocent, to a divorce;” and Section 
3 of an Act of the Legislature of 1878, which reads, “Section 
6 of said Chapter is hereby amended by annexing thereto, 
after the last word thereof, the following words: The fourth 
ground for refusing a decree above mentioned shall not be 
applied to an application for divorce for any other cause than 
that of adultery, nor shall any allegation with reference to 
such cause be necessary in the libel.” 

The Justice reserved the question for the consideration of 
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the full Court, and the Court heard the bar generally in this 
discussion. 

It was suggested that the statute of 1878 forbids enquiry 
into the good conduct and pure life of the petitioner when the 
petition alleges as the ground of divorce the willful and utter 
desertion of the respondent, or extreme cruelty, habitual in- 
temperance, or any cause of divorce except adultery. It is 
further suggested that such a law is contrary to good morals 
and “unwholesome,” and should be declared unconstitutional. 
Article 48 of the Constitution authorizes the Legislature 
“from time to time to make all manner of wholesome laws, 
not repugnant to the provisions of the Constitution.” 

This Court in Kalua vs. Kamaua, January Term, 1878, held 
that in a libel for divorce on the ground of desertion, recrimi- 
nation of adultery would be a good defense and justify the 
refusing of a divorce. To prevent refusals of divorce on like 
grounds after this decision had been made, the Act of 1878 
was passed by the Legislature, which allows a suitor to obtain 
a divorce for the desertion of the other party to the marriage 
contract though he himself be guilty of adultery subsequently. 
But we are here met with the question, cannot one party to 
the marriage, who is charged with desertion, show in defense 
that the adultery of the other was the reason for desertion? 
We hold that this may be allowed. This would not be the 
“recrimination” which the statute forbids; for we understand 
recrimination to be an admission of guilt and a charge of like 
sin upon the other party to the marriage contract; whereas, 
the words “willful desertion” in our statute mean desertion 
that is causeless and unjustifiable, and the respondent may 
show in defense that the desertion was not of that character, 
because occasioned by the adultery of the petitioner. This 
the Legislature has not forbidden to be shown; but it does 
forbid the showing of adultery of petitioner after the desertion 
has been commenced. Misconduct which is subsequent to the 
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acts which separated the parties cannot be inquired into. Is 
this law unconstitutional? 

Judge Cooley, in his work on Constitutional Laws, p. 164, 
says: “Nor can a Court declare a statute unconstitutional and 
void solely on the ground of unjust and oppressive provisions, 
or because it is supposed to violate the natural, social or po- 
litical rights of the citizen, unless it can be shown that such 
injustice is prohibited or such rights guaranteed or protected 
by the Constitution.” Now, the relaxing of the provisions of 
the law in regard to what is required to be proved before a 
divorce can be granted is not an infringement of any right, 
either natural, social or political, which the Constitution 
guarantees. 

The Legislature has the authority to pass laws regulating 
the marriage relations, and to declare what may and what 
may not be gřounds for dissolving it, and also what defenses 
may be interposed as grounds for the Court refusing to dis- 
solve the relation. This is a pure question of policy, on which 
various opinions are held, and the Court cannot venture to 
substitute its own judgment for that which the Legislature 
has thus exercised in a matter within the scope of their con- 
stitutional powers. 

The case is therefore remitted to the Justice who held the 
October Term for judgment. 

Honolulu, February 1, 1879. 
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IN THE MATTER OF THE ESTATE OF His LATE MAJESTY LUNALILO, 
DECEASED. 


ON A REQUEST FROM THE TRUSTEES FOR INSTRUCTIONS. 


THE PETITION OF THE TRUSTEES appointed by the will of the deceased 
shows that they have in possession in cash $28,228.09, and ask for 
directions as to its investment. 

The will leaves the testator’s real estate to his Trustees in trust to sell 
the same at public or private sale and invest the same till the amount 
realized from such sale or by additions from other sources shall be 
$25,000, and then directs that they shall expend the whole amount 
in the purchase of land and in the erection of a building or buildings 
on the Island of Oahu for specified eleemosynary purposes. Another 
clause of the will says, that in case sufficient buildings shall be fur- 
nished for the purpose specified from other sources, the income of 
the sum realized from the sale of the testator’s real estate shall be 
expended in repairs of said buildings, and in support of the inmates 
thereof ; . 

HE p, that no part of the said sum of $25,000 can be used for any pur- 
pose but the erection of buildings, and that the Trustees proceed at 
once to purchase the ground and erect the buildings required. 


The trustees of this estate set forth that from the sales of 
property belonging to said estate, they have cash assets in 
their hands amounting to $28,228.09, and ask for directions. 

The question at the hearing was, whether the sum should 
be invested on bond and mortgage, to the end that when the 
buildings contemplated by the will of his late Majesty shall 
have been constructed, there may be something left to keep 
the buildings in repair and to maintain the inmates, or 
whether it is the duty of the trustees to commence to build 
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immediately and expend the sum of $25,000 in the ground 
and buildings. 

The will of his late Majesty devises to his trustees, who are 
to be nominated by the majority of the Justices of the Su- 
preme Court, or the Court of the highest jurisdiction in these 
Hawaiian Islands, all his real estate to be held by them (said 
trustees) in trust for the following purposes, to wit: “To sell 
and dispose of said real estate to the best advantage at public 
or private sale, and to invest the proceeds in some secure man- 
ner, until the aggregate sum shall amount to $25,000, or until 
the sum realized by the said trustees shall, with donations or 
contributions from other sources, amount to the said sum of 
$25,000; then I order the trustees (to be appointed as afore- 
said) to expend the whole amount in the purchase of land and 
in the erection of a building or buildings on the Island of 
Oahu, of iron, stone, brick, or other fireproof material, for the 
use and accommodation of poor, destitute and infirm people of 
Hawaiian (aboriginal) blood or extraction, giving preference 
to old people, upon such terms, rents or charges as to the said 
majority of the Justices of the Supreme Court, or Court of 
highest jurisdiction in these Hawaiian Islands, shall seem 
proper.” ; 

It is evident that the testator, at the time of making this 
will, did not suppose that his real property would be so valua- 
ble as it has since proved to be. He even appears to have 
thought it quite possible that it would not realize upon sale so 
much as $25,000; and, if such should be the case, he directed 
that it should be invested until, by the force of its own accu- 
mulation, or by the addition of donations from other persons, 
it should amount to said sum of $25,000, which he evidently 
thought to be the smallest sum necessary for the foundation of 
the charity which he contemplated. But his further com- 
mands are, that when the sum of $25,000 shall have been 
realized, the ground should be purchased and the building 
commenced, and the whole sum of $25,000 expended. 
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The question is asked of us, if the whole sum should be thus 
expended, how are the trustees to maintain the building and 
the inmates? The answer is, that the deceased has so ordered, 
and the trustees must fulfill the wishes of the deceased. The 
testator probably had good reasons for the disposition which 
he made, and, upon inspecting his will, good reasons will ap- 
pear on the face of it. For he evidently contemplated that 
his example will be the inducement for others to add to the 
efficacy of the charity the foundation alone of which he is lay- 
ing, and farther, he did not contemplate that the inmates were 
to be maintained out of this charity, for he says that buildings 
are to be erected for the use and accommodation of the poor, 
destitute and infirm, upon such terms, rents and charges as to 
the majority of the Justices of the Supreme Court shall seem 
proper; and this is more apparent by a subsequent clause, 
where he says: “But, in case sufficient buildings shall have 
been provided (from some other source) for the use and accom- 
modation of poor, destitute and infirm Hawaiians as aforesaid, 
then I hereby order and direct that the said trustees shall ap- 
ply the net rents, issues and profits arising from the principal 
sum realized from the said real estate, when sold as aforesaid, 
towards the maintaining of the said buildings in repair, in 
their improvement, and towards the support and maintenance 
of the inmates aforesaid as in the opinion of the said trustees 
shall seem best.” Other words can scarcely make the mean- 
ing more plain than the words used by the testator. None of 
the rents, issues and profits arising out of the $25,000 is to be 
used for the repair of the buildings, their improvement, or the 
support of inmates, until a building or buildings sufficient for 
the purpose—that is to say, as sufficient as $25,000 will pro- 
vide—shall have been erected. But if other persons shall pro- 
vide sufficient buildings, or partially provide them, so that 
there will be either the whole or a part of the whole $25,000 
remaining, then, and not till then, the rents, issues and profits 
of the sum so remaining shall be devoted to the repair or im- 
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provement of the buildings and the maintenance of inmates. 
Whereas, therefore, the sum of $25,000 has accumulated in 
the hands of the trustees, it is hereby ordered that they pro- 


ceed forthwith to purchase the ground and erect the buildings 
required. 


Honolulu, February 20, 1879. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1879. 
Harris, C. J., Judd and McCully, JJ. 


MELE LINDSEY vs. KAINANA ET AL. 


“ON EXCEPTIONS FROM THE CIRCUIT COURT OF THIRD JUDICIAL 
DISTRICT, NOVEMBER TERM, 1878. 


A JUDGMENT IN A District Court not having been docketed in the 
office of the Clerk of the Supreme Court, the execution issued 
thereon and Sheriff’s sale of the land attached are illegal and void. 

In this Kingdom a judgment of a Court of Record is not a lien upon 
real estate in the nature of a subsisting encumbrance. 


Opinion of a majority of the Court by McCULLy, J. 

The following bill of exceptions was allowed by Mr. Justice 
JUDD: 

“This cause coming on to be heard before Mr. Justice JUDD 
on the ninth day of November, 1878, and after the intro- 
duction of the Royal Patent No. 2,122, description of the 
land in dispute, deed of J. W. Kahiamoe, the patentee, to 
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Geo. K. Lindsey, and his last will and testament, and proof of 
the value of the land by S. Kipi, and evidence of the plaintiff 
as appears by record of the presiding Judge, the plaintiff 
rested. 

“Upon the part of the defendant it was sought to be proved 
that an execution was issued out of the District Court of Ha- 
makua, and a levy on the property in dispute, and that the 
land in question was sold under the said levy by the Sheriff to 
Nainoa and by Nainoa conveyed to Kainana, one of the de- 
fendants; and after hearing all the evidence produced upon 
the part of the defendant, as appears by the record of His 
Honor the Judge, it was moved on the part of the plaintiff 
that the evidence of deed of Kuao to Nainoa, and of Nainoa 
to Kainana, be stricken out upon the grounds that there was 
no evidence of search for them, no notice to produce them, 
or that they were not recorded, or that there had been suf- 
ficient evidence to show their contents; which motion was 
overruled by the Court, to which ruling the plaintiff noted 
exceptions. The Court reserved its judgment, jury trial being 
waived, and on the 13th day of November, 1878, the Court 
rendered judgment in favor of the defendants, to which the 
plaintiff excepted as being contrary to the law and evidence. 
All of which is respectfully submitted, so that the said plaintiff 
may have her bill of exceptions allowed as before set forth. 

“The notes of evidence taken by the presiding Judge are 
considered to be incorporated herein, and the papers in the 
case are hereto annexed.” 

BY THE COURT. 

The papers in the case as well as the Judge’s notes having 
been in effect included, for the sake of reference, in the bill, 
the arguments of counsel were made and the opinion of the 
Court proceeds on matters which do not appear fully in the 
exceptions as above recited. Such matters are stated in the 
opinion. 

It appears from the Judge’s notes sent up as part of the 
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record that the Sheriff’s deed, which is the origin of the de- 
fendant’s title, was never recorded and has been lost, and was 
sought to be established by oral testimony; and it farther ap- 
pears that the title of the land in controversy was originally 
in Kahiamoe, who held by royal grant. The first question in 
the case is whether Kahiamoe had been divested of this title, 
at the time he made a deed to the plaintiff’s deceased hus- 
band, by a previous judgment in the District Court of Hama- 
kua, followed by an execution from that Court, levy and sale 
of the premises. These proceedings were had in the year 1860, 
at which time the Civil Code was in operation. 

Chapter XVIII of the Civil Code is entitled “of the issuing 
of executions and proceedings thereupon,” of which the first 
section, numbered 1016, reads: “Every Circuit Judge at 
Chambers, Police Justice and District Justice shall, at the 
request of the party recovering judgment in his Court, unless 
duly appealed from, issue execution against the property of 
the person recovered against, which execution may be in the 
following form: 

“You are commanded to levy upon the personal property 
of —— ———_—, if any within your district, and if sufficient 
cannot be found, then upon his real property within said dis- 
trict, and giving thirty days’ previous notice as required by 
law, to sell the same, ete.” , 

Section 908 of the Civil Code, which is included in Chapter 
XV, “Of the Island Courts not of Record,” reads: “No judg- 
ment rendered in said (Police) Justices’ Courts shall be a lien 
upon real property, until a transcript thereof, certified by such 
Justice, shall have been docketed in the office of the Clerk of 
the Supreme Court. Such Justices’ judgment shall be a lien 
upon the movable property of the defendant in execution not 
exempted by law from levy from the time and according to 
the priority of the levy.” 

The provisions of the last quoted section are not repeated 
under the Chapter “Of the District Courts,” but inasmuch as 
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the Police Courts are only District Courts, with some special 
additional jurisdiction, it is not doubted that the judgment of 
a District Court is equally restrained, and, therefore, no judg- 
ment of a District Court is a lien upon real property until a 
certified transcript thereof is docketed in the Clerk’s office of 
the Supreme Court. 

The language of Section 1016 is general, giving Circuit 
Judges in Chambers and Police and District Justices power to 
issue execution, in a prescribed form, upon the personal prop- 
erty of a defendant, and if sufficient cannot be found then upon 
real property. It is the Jatter clause which is the foundation 
of the power of a Justice’s Court to issue an execution to be 
levied on real estate. 

The alienation of the fee of real estate by sale on execution 
was unknown to the common law. The use and profits of the 
land were sequestrated by a writ of elegit for a part of the 
land, or of extent for the whole of it, for a time sufficient to 
satisfy the judgment from the profits, during which it was 
held in trust by the judgment creditor. Kent’s Com. IV, side 
page 429. 

The sale of the land as is now so generally practiced in the 
American States and as has always been done in this country 
since the establishment of courts, is a statute proceeding, and 
the statute prescriptions must be exactly followed. 

What, then, is the force of Section 908? It is contended 
by counsel for the defendants, that docketing a Justice’s judg- 
ment in the Clerk’s office, makes it a charge, an incumbrance 
on the real estate (subsisting without levy made) which fol- 
lows the real estate, like an unsatisfied mortgage, till barred 
by the Statute of Limitations; but that there was authority 
under Section 1016 to make an immediate levy and thereby 
hold and sell real estate. 

We are of opinion that the language of the section and the 
purview of the code will not sustain that view. 

We have no statute making a judgment of Court of Record 
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a lien upon real estate in the nature of a subsisting incum- 
brance. The judgment constitutes no property or right in the 
land. It only confers a right to levy on the same. By section 
1021, the officer is directed to give priority in levying accord- 
ing to the order of time in receiving the writs of execution, 
without reference to the date of the judgment. The earlier 
judgment creditor who has allowed his judgment to stand is 
liable to have the debtor’s property exhaused by an execution 
taken out on a later judgment. 

“The lien of judgment as a lien upon real estate, and which 
is so prevalent in the United States, was adopted from the 
English Statute of 4 and 5 W. M. 20, which has been im- 
proved by the statute of 1 and 2 Vict. C. 110, requiring a 
memorandum of the judgment to be entered on the book in 
alphabetical order, and a fresh memorandum thereof to be 
made after five years from the first entry.” Note, Kent’s 
Com. IV, p. 435. 

In New York, judgments and decrees cease to be a charge 
on the lands as against purchasers in good faith, and as against 
subsequent incumbrancers from and after ten years from the 
docketing of the same. N. Y. Revised Statutes 11, 182, Sec- 
tions 96, 97. In the New England States, the judgment is no 
lien and the lands are not bound until execution issued, but 
may be attached in the first instance by mesne process, thus 
creating a valid lien. Kent’s Com. IV, p. 435. In Pennsyl-’ 
vania and in Illinois, the judgment is a lien for seven years. 
In other States there are different provisions. 

In the absence of a statute of this Kingdom making judg- 
ment of a Court of Record a charge on real estate, the ques- 
tion would arise, whether by the use of the word “lien” in 
the 908th Section, the Legislature intended to give a greater 
scope to the judgment. of the District Court, when docketed 
as prescribed, than is given to the judgment of the superior 
court. And it seems to us that the last clause of the section 
supplies a full explanation of the sense in which the word is 


170 HAWAIIAN REPORTS, 1879. 


Mele Lindsey v. Kainana et al. 


used in the first clause. In the last clause it is said that “the 
judgment is a lien after levy made and according to the 
priority of the levy on personal property.” Thus the words 
of the statute are not that the levy is a lien, but that the judg- 
ment is a lien after levy; it is the levy which makes the judg- 
ment a lien. So, likewise, the first clause means that there 
shall be no lien created, that is to say, through the means of 
the levy, except after docketing. The word “lien” must be 
taken to mean something in the statute, and as there is no 
statute in this country constituting a judgment a lien, it must 
mean that no lien shall be created by authority of the judg- 
ment, that is, no levy shall be made by the authority of the 
judgment until after the docketing in the Clerk’s office. 

In the case under consideration, the judgment of the Dis- 
trict Court had not been docketed; and the levy and sale were 
illegal and conveyed no title. 

It is somewhat surprising that the question, here discussed, 
has not heretofore come before the Court. The language of 
Section 1016 might well have been taken by Justice and 
Sheriff’s officers, to warrant levy direct on real estate, but we 
find by examination which we have had made in the office of 
the Registry of Deeds, that there is but one deed of record, 
by a Sheriff selling real estate under an execution, proceeding 
from a District Court. The existing statutes are a copy of the 
provisions found in the Procedure Code of 1857. The uniform 
practice for perhaps thirty years, has been to docket the judg- 
ment in the Clerk’s office when it was known that the per- 
sonal property would not be sufficient, and then to take out 
execution from the Supreme Court, as upon a judgment 
thereof. 

We have nothing to say about executions so taken out 
which may have been issued by virtue of Section 1029, since 
our record does not show whether property levied upon or 
sought to be levied upon was within the district of the Magis- 
trate giving the judgment, but we may call attention to the 
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course prescribed by our statutes. The District or Police 
Court issues its writ of execution upon its judgment, which is 
to be levied upon personal property if there be sufficient of it, 
and if not, then (if the transcript has been duly docketed), on 
the real property of defendant within the district; but if the 
judgment is not then satisfied, Section 1029 of the Civil Code 
provides that upon the return of the writ, and procuring a cer- 
tified copy of the judgment and execution in the Court below, 
to be docketed in the office of the Clerk of the Supreme Court, 
the plaintiff may sue out a writ of execution, which shall be 
available against the property of the plaintiff wherever sit- 
uated within the Kingdom. 

We may further remark that the circumstances of this case 
forcibly illustrate the necessity of such docketing, as the law 
requires. Almost all trace of record of the proceedings in the 
District Court was lost. At first it was said that the Justice’s 
record book was lost or destroyed. It had not passed to the 
successor in office, and had not been seen for years; but at a 
late stage of the trial it was produced, and an obscure entry 
was found which was taken to be the entry of this judgment. 
The writ and return of the Sheriff are not in existence. And 
further, as it has been said above, the deed of the Sheriff had 
been lost and never recorded. 

There is evidence to show that Mr. Lindsey when he drew 
the conveyance from Kahiamoe to himself was cognizant of 
the previous sale by the Sheriff or Constable, and was a 
purchaser affected by notice. That would prevent him from 
setting up the non-record of the deed, but it would not cure 
the defects of an illegal sale. If Kahiamoe’s land had not 
been legally levied upon and sold, the title remained in Kahia- 
moe, and Lindsey might purchase from him notwithstanding 
his knowledge of the term of levy and sale. 

There was an important objection made to the validity of 
the sale, that the Sheriff’s officer who made the sale was him- 
self the purchaser. Nainoa both sold and purchased the land, 
but perhaps procured the Sheriff to sign hig deed. 
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Another objection was, that at the sale this officer, conceiv- 
ing that the wife of the defendant in execution owned one- 
third of his land by her right of dower, put up and sold only 
an undivided two-thirds of the piece. 

It will be remarked that few pretended titles are so infirm 
as the one based on this sale, with nearly all its record lost 
and what is established by testimony showing such irregulari- 
ties. But with our view of the main point in the case, it will 
be unnecessary to consider others. 

The exceptions are sustained and the finding for the defend- 
ant is set aside, and judgment is given to the plaintiff. 

E. Preston and Cecil Brown for plaintiff. 

R. F. Bickerton for defendant. 


I find myself unable to concur in the foregoing decision. 
A. FRANCIS JUDD. 
Honolulu, February 28, 1879. 


SUPREME COURT—IN BANCO. 


š JANUARY TERM—1879. 
Harris, C. J., Judd and McCully, JJ. 


H. Hackrew & Co. vs. G. H. Luce, Tax COLLECTOR. 


HEARD BY FULL COURT BY CONSENT—-JURY BEING WAIVED, 


THE DEFENDANT as Tax Collector collected taxes on certain debts pay- 
able to the plaintiffs, which said debts were secured by mortgages 
on real and personal property in the Kingdom; this mortgaged 
property was also taxed without deduction by reason of its being 
mortgaged, or that its owner owed debts; likewise on certain other 
debts payable to certain other persons not resident in this Kingdom, 
for which non-residents these plaintiffs are agents ; 
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HELD, that notes and securities in this country owned by non-residents 
have a situs here, and are properly taxed ; 

Also, held, the fact that the mortgaged property is also taxed does 
not make the tax on the credit thus secured a case of double taxa- 
tion. 

Opinion of the Court by Harris, C. J. 

This is an action to recover back the amount of a tax or of 
taxes assessed last year on the plaintiff for personal property 
in his possession by the Assessor of the District of Honolulu, 
and paid by them (the plaintiffs) under protest to the Collec- 
tor of the said district. 

The complaint sets forth that the defendant has collected 
and received the sum of $3,870.93 as taxes for the current 
year, assessed on “certain debts payable to the plaintiffs, 
which said debts are secured by mortgages on real and per- 
sonal property in this Kingdom, on which said mortgaged 
property taxes for the current. year were assessable and col- 
lectable by law without deduction or allowance by reason of 
said mortgages or debts; and likewise on certain other debts 
payable to certain persons, not resident in this Kingdom, for 
which non-residents these plaintiffs are agents.” 

At the hearing it was made to appear that the whole capital 
sum, which these plaintiffs aver has been illegally taxed, is 
$516,126.24, divided in the following way: $434,253.20 debts 
due plaintiffs on their own account, and $81,873.04 amounts 
payable to non-residents, for which the plaintiffs are agents. 

A. S. Hartwell for the plaintiffs : 

I. The statute requires ad valorem and certain specific 
taxes on property, and certain personal taxes on polls and for 
roads and schools, otherwise there is no personal taxation. It 
does not provide for deducting mortgages from the value of 
mortgaged property, but expressly taxes real estate for its full 
cash value, irrespective of any mortgage. Mortgages have 
value, but only as they represent the value of the property 
mortgaged, which is taxed, and the solvency and ability of 
the mortgagor to pay, which is not taxable. All values, as for 
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instance skill in business, are not taxable, but except the per- 
sonal and specific taxes above referred to, only tangible 
property. A mortgage does not duplicate or create tangible 
and taxable property, for if it did it would be easy to accu- 
mulate. The view that property taxed in one form should 
not be taxed in another is taken by this Court in the recent 
cases of Wailuku Sugar Co. vs. Luce, and Haiku Co. vs. Luce, 
in which a tax was not sustained on shares in agricultural cor- 
porations, on the ground that the tax on the corporate property 
was substantially a tax on the shares, and this although the 
statute requires taxation of “shares in corporations,” and does 
not provide for deducting tax on corporate property. 

The inference in cases of doubt is that duplicate taxation is 
not intended—Cooley on Tax, p. 165; and that tax laws are 
not extended to objects not clearly expressed to be within 
their intent—Jb., p. 201: The statute enumerates moneys, 
notes of hand and unsecured debts, but not mortgages or se- 
cured debts, although before the amendment of 1876, “all 
mortgages” were expressly mentioned as taxable. Civil Code, 
Section 483. This change and omission are significant. The 
maxims expressio unius and expressum facit particularly apply 
to legislative acts. Broom’s Max., p. 665. If the Legislature 
meant to tax mortgages, it should have expressed such in- 
tention. A mortgage may or may not be accompanied by a 
promissory note; it may provide for future advances, debts 
due or not due, or be a second or later mortgage. A taxable 
value should not be made of each new mortgage. 

An unsecured debt may be taxed, while a secured debt is 
not taxed, from the view that the latter represents the tangible 
and taxable value of the mortgaged taxed property, and indi- 
cates that money has probably been used to purchase or im- 
prove such taxed property; while the unsecured debt is more 
likely to be for the articles consumed in use, for services, or 
other untaxable or untaxed equivalents. The mortgagor, first 
or last, pays the tax on the mortgage, as well as on the mort- 
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gaged property, because rates of interest tend to be higher if 
taxes are deducted from the value of the mortgage. 

After much litigation in the California Courts, they have 
finally settled that mortgages are not taxable property. This 
view is strongly approved by able writers, and would promote 
industrial interests by lessening burdens on the borrowing and 
producing classes; 51 Cal., 243; Arts. in Atl. Mon., Oct. and 
Dec., 1878. 

II. Alien non-residents’ mortgages are not taxable for 
debts owing to them here, secured by mortgages on property 
in this Kingdom, on the principle mobilia sequuntur personam, 
as well as on the meaning of the Constitution, Article 14, re- 
quiring “each member of society,” (not foreign non-residents) 
to contribute to its burdens. In Hackfeld vs. Min. Fin., 3d 
Haw. Rep., 292, this Court held that personal property out of 
the Kingdom is not even taxable to its resident owners. In 
State Tax on Foreign-held Bonds, 15 Wall., 322, the Supreme 
Court of the United States held, that alien non-resident owners 
of bonds secured by mortgage on real estate in Pennsylvania, 
‘ were not taxable therefor, and that, not solely on constitu- 
tional grounds of interfering with commerce, but, as the Court 
said, because, “debts can have no locality—separate from the 
parties to whom they are owed,” and that “the property. 
mortgaged * * * was taxable there, if taxation is the 
correlative of protection.” The decisions in 21 Vt., 158; 
23 N. Y., 234, and 51 Barb., 352, cited in that case in favor of 
the tax, did not cause the Court to sustain the tax. The 
Courts in California, Iowa, Maryland, Nevada and New Jersey, 
appear to have taken like views. Cooley on Tax., pp. 15, 269, 
et passim; Hilliard on Tax., pp. 182, 191. 

Money collected in England from debts owing there to a 
British-born subject, who died domiciled abroad, and be- 
queathed to legatees in Scotland, pays no legacy tax, on the 
ground that “if a testator has died out of Great Britain with 
a domicil abroad, although he may have personal property 


‘ 
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that is in Great Britain at the time of his death, in contempla- 
tion of law that property is supposed to be situate where he 
was domiciled.” Per Lord Campbell in Thomson vs. the Adv. 
General, 12 Cl. and Fin., 28. 

BY THE COURT. 

Section 483 of the Civil Code, as amended September 20, 
1876, reads as follows: “AIl personal property of whatever 
kind, not subject to specific taxes, or specially exempted from 
taxation, shall be subject to an annual tax of three-quarters of 
one per cent. upon the full cash valuation thereof,” and the 
same section proceeds to illustrate what is personal estate, 
as follows: “The term personal property shall be construed to 
include all household furniture, goods and chattels, wares and 
merchandise, all ships and vessels, whether at home or 
abroad, all moneys, notes of hand, unsecured debts, growing 
crops, public stocks, stocks in corporations, and every species 
of property not included in real estate.” 

The Constitution (Article 14) reads as follows: “Each 
member of society has a right to be protected by it, in the 
enjoyment of his life, liberty and property according to law; 
and, therefore, he shall be obliged to contribute his propor- 
tional share to the expense of this protection, and to give his 
personal services, or an equivalent when necessary; but no 
part of the property of any individual shall be taken from 
him, or applied to public uses without his own consent or the 
enactment of the Legislative Assembly.” 

Thus it will be seen that our Constitution directly asserts 
that the obligation to pay taxes is in consequence of and recip- 
rocal to the protection which the individual receives from the 
Government as regards his life, liberty and property, and in 
this it corresponds with the dicta of text-writers and the de- 
cision of the Courts upon the matter. See Vattel, Book I, 
Chapter 20, Cooley on Tax., p. 14. f 

It is true, that the mere right of a foreign creditor, to re- 
ceive from his debtor within the State, payment of his 


HAWAIIAN REPORTS, 1879. 177 
H. Hackfeld & Co. v. G. H. Luce, Tax Collector. 


demand cannot be subjected to taxation, for this is a right 
personal to the creditor, where he resides. 

The creditor cannot be taxed, because he is not within the 
jurisdiction and the debts cannot be taxed in the debtor’s 
hands, for they are not his property in any sense; they are the 
obligations of the debtors and possess value only in the hands 
of the creditors. See Cooley on Tax., pp. 15, 16, and the cases 
cited in the note, and more especially the case of State Tax 
on Foreign-held Bonds, 15 Wall., 300 to 319 and 320. 

Though a personal tax cannot be assessed against a non-resi- 
dent, nor can the property of a non-resident be taxed unless it 
has an actual situs within the jurisdiction, so as to be under 
the protection of its laws, it is quite competent for any gov- 
ernment to provide that any tangible personal property situ- 
ated within its jurisdiction may be taxed there irrespectiye of 
the residence of the owner. See Cooley on Tax., p. 43, and 
the cases in the note referred to; and more especially, the 
People vs. Ogdensburg, 8 N. Y., 390; Hoyt vs. Com. of 
Taxes, 23 N. Y., 224, as well as People vs. Gardner, 51 Barbour, 
353. 

So that the question arises whether the notes and securities 
which the plaintiffs allege are in their possession, as agents of 
persons residing in foreign countries, are property; and if 
they are property, whether they have a situs within this coun- 
try. It is first to be observed, that the plaintiffs allege them- 
selves in their complaint as well as in their protest to be the 
agents of these parties. On the witness stand they produce 
the notes and securities; several of the securities run in the 
name of the plaintiffs, though they are held for account of 
their principals. 

Now, we have said above that tangible personal property 
may be taxed where it is, irrespective of ownership, if the 
statute shall so provide; and property held in trust should be 
assessed to the trustee where he resides. Cooley on Tax., p. 
270, Chapter XII. In this country the statute does provide 
that all personal property shall be taxed. 
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The last clause of Section 483, of the law quoted above, 
does not enlarge nor limit the principle of taxation set forth in 
the first clause of the section, but merely illustrates what may 
be considered personal property and still leaves the principle 
the same, that all personal property within this Kingdom is to 
be taxed. The statute in this respect is the same as it is in 
many of the States of the United States and notably in the 
States of New York and Vermont, to the decisions of which 
States we refer. 

The case of the People vs. Gardner, 51 Barb., 353, in which 
the people are made the nominal plaintiffs by the relation of 
Cyrus Jefferson, against the town of Warsaw, was a case to 
determine whether capital invested in Wisconsin and Illinois, 
for which securities were taken and held in those States by 
the relator’s agents, were liable to taxation in New York, and 
the proposition was that if the property could legally be held 
to be in the State of New York at the time of the assessment, 
in consequence of the residence of Jefferson within the State 
of New York, then the assessment was legal and proper. 
But, if, on the contrary, the property ought to be considered 
to be in Wisconsin or Illinois, then the assessment in New 
York was illegal; and the argument set forth in the opinion 
of the Court is so applicable to this case that we quote from it 
largely. 

“Tt is clear,” says the Court, “that the property, on account 
of which the assessment is made, had no actual location or 
situs within this State (New York). For the moneys loaned 
and the securities taken and held for the payment of such 
loans were actually in the States of Wisconsin and Illinois. 
So far as they were things having a substantial existence, they 
were in those States and not elsewhere.” Applying that to 
the case before us, the property in question has no situs in 
Germany where the persons reside for whose benefit the 
securities are held, but so far as they have a substantial exist- 
ence anywhere, they are in this country. We continue the 
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quotation, “The validity of the agreements, under which the 
loans were made, the protection of the securities taken for 
their payment and the remedies provided for enforcing the 
securities depend alike upon their laws; and in no respect do 
the persons, for whose benefit the securities are holden, derive 
any benefit from the laws of the country in which he resides.” 

Again, the Court says, “by a legal fiction, the personal 
estate of the owner has for some purpose been deemed to fol- 
low its owner, but in the adjustment of systems of taxation, 
this fiction has been very generally rejected on the ground 
that it was- productive of unjust consequences. And other 
cases exist where, for a like reason, its application has been 
denied. As to visible and tangible personal property capable 
of having a situs away from the owner or its domicile, this fic- 
tion has not been allowed to prevail.” 

Says Judge Comstock, in People vs. Commissioner of Taxes, 
23 New York, 234, “the property must be within this State 
in order to be subject to taxation, for so is the statute; it may 
be true of obligations for the payment of money due to a 
creditor resident here, from a debtor whose domicile is 
another State, that such property may be regarded as being 
in the State where the creditor resides. But, when the se- 
curities are separated from the person and domicile of the 
owner, and are actually in the hands of an agent in another 
State, for collection, they must be regarded as being in the 
State where the securities are.” 

The case of Catlin vs. Hull, 21 Vermont, 152, presents 
exactly a similar case to this under consideration. The statu- 
tory provisions are similar to our own. The money belonged 
to a person resident in the city of New York, and was loaned 
on a promissory note by an agent residing in the State of 
Vermont, and the securities were in the hands of that agent. 
It will be seen that the case is identical with this under con- 
templation. The Supreme Court of the State of Vermont 
held that the property was taxable in that State, and rejected 
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the application of the legal fiction that the situs of the property 
followed the owner. This case has since been frequently cited 
with approbation and its reasoning followed. 

In the case of the People vs. the Trustees of the Village of 
Ogdensburg, decided in 1872 (48 N. Y., 397), it is held that 
“debts due upon these contracts (for the sale of lands) are 
personal estate, the same as if they were due upon notes and 
bonds; and such personal estate may be said to exist where 
the obligations for payment are held. Notes, bonds and other 
contracts for the payment of money have always been regarded 
and treated in law as personal property. They represent. the 
debts secured by them. They are the subject of larceny, and 
the transfer of them transfers the debt. If this kind of property 
does not exist where the debtor may be and follow his person, 
where does it exist? And while, for some purposes, by legal 
fiction it follows the person of the creditor and exists where 
he may be, yet it has been settled that for the purpose of 
taxation, this legal fiction does not to the full extent apply, 
and such property belonging to a non-resident creditor, may 
be taxed in the place where the obligations are held by his 
agent.” 

In Thorndike vs. the City of Boston, 1 Metcalf, 242, it was 
held that the plaintiff, who had changed his domicile to Edin- 
burgh, was not liable to taxation in the city of Boston on any 
of his personal property. 

So likewise in Sears vs. City of Boston, 1 Metcalf, 253, it 
was held that the plaintiff was rightly taxable in Boston, 
though residing in Paris at the time, because he was only 
temporarily absent and had not changed his domicile; it being 
plainly intimated that if he had changed his domicile he would 
not have been liable to the tax. 

But the statute of Massachusetts reads: “All property real 
and personal of the inhabitants of the State shall be subject to 
taxation ;” whereas our statute says that, “All property of 
whatever kind shall be subject to an annual tax,” without 
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limitation to the property of inhabitants, but meaning to tax 
all property within the jurisdiction, whether belonging to in- 
habitants or not. 

So that by reason and authority it would appear that the 
State has authority to tax all property within its jurisdic- 
tion; that it has exercised that authority; it is the duty of 
the Court to give weight to the enactments of the Legislature; 
and the notes and security, the subject of this controversy, and 
held for the benefit of persons residing abroad, are property 
having a situs within this country and are properly taxed. 

Nor will it make any difference that the owners of this 
property may be liable to taxation in another country on ac- 
count of it, for this would not justify a Court in disregarding 
the positive directions of our own Legislature. Hilliard on 
Taxation, Chapter 1, Section 8; Bemis vs. City of Boston, 14 
Allen, 368; Catlin vs. Hull, 21 Vermont, 152, above cited. 

The arguments which have been set forth above, and the 
authorities which have been adduced to support them, seem 
to dispose of the whole matter before us. But inasmuch as a 
special point is made by the protest to the effect that “the 
debts upon which these plaintiffs are assessed are secured by 
mortgages on real and personal property in this Kingdom, on 
which said mortgaged property taxes are assessable and pay- 
able by law, without allowance or deduttion by reason of any 
mortgage thereon, and therefore such assessments and col- 
lection are illegal,’ we will somewhat farther consider this 
particular phase of the case. 

And first, it is argued that credits are not property, and we 
are referred to People vs. Hibernia Bank, 51 Cal., 243, and to 
certain articles recently appearing in periodical literature over 
an illustrious name. 

Now, solvent credits have always been hitherto reckoned as 
property. Hilliard on Taxation, Chapter V, Section 43. And 
our statute itself enacts that “notes of hand and unsecured 
debts” are property; and having designated these as included 
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in the term “personal property,” states that “every species 
of property, not included in real estate, is the subject of taxa- 
tion.” Now all the sums, the subject of this controversy, are 
represented by notes of hand, and therefore by the statute 
are property, and the subject of taxation. But it is further 
argued that these notes of hand should not be taxed, because 
that the statute enumerates “unsecured debts” as an example 
of personal property which must be taxed; and these notes 
being secured by a mortgage are therefore untaxable. 

This argument is made on the principle of the legal maxim 
which may be phrased, “the enumeration of certain items 
intends the exclusion of those not mentioned.” This position 
is manifestly untenable, because a “note of hand,” which is 
taxable property by statute, does not cease to be a “note of 
hand” when it is secured by a mortgage. 

The phrase “unsecured debts” is not meant to exclude 
notes that happen to be secured by a mortgage, but it is meant 
to apprise the tax assessors that other kind of debts beside 
those represented by “notes of hand,” even though unsecured, 
are property; as for instance, book accounts, being accounts 
against solvent debtors, are property and the subject of taxa- 
tion. 

In the case of the People vs. Hibernia Bank, 51 Cal., 243, 
it is said that credits are not property subject to taxation, and 
an illustration is as follows: If a debtor is found to be the 
owner of $1,000, and is assessed for that sum, and his creditor 
is found to be the owner of his note for $1,000, and is assessed 
for a like sum, and if the day after the visit of the assessor to 
the creditor, the debtor shall pay his note, it is clear, that the 
debt has been taxed twice, since the debtor has parted with 
his money, and received only (his own note) that which is not 
taxable property in his hands, and which can never afterward 
be assessed. When a debtor pays his debt, it does not ob- 
struct or destroy any portion of the taxable property of the 
State; the aggregate value remains the same. However 
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sound this course of reasoning may be in California, it would 
not be effectual in this country, for it has been the custom 
here, ever since the foundation of the Government, to allow 
debts, due and owing by the taxpayer to be deducted from the 
value of his personal estate and to assess his taxes on the bal- 
ances; so that the man who had the $1,000 in his hands by 
borrowing and who owed the note, would deduct the amount 
of his bill payable before assessment. Thus, if A had $1,000, 
and B had nothing, and borrowed the $1,000 of A to go into 
business with, we have been accustomed to consider that B 
was no richer, and A no poorer by their transaction; that B 
was a mere employer of A’s money, and that B was no more 
able to pay taxes than before he borrowed the $1,000, and A 
no less able to pay taxes. It was even the custom, before the 
amendment of Section 484, of the Civil Code, to allow 
mortgages to be deducted from the value of real property. 
By Chapter LXII, of the Session Laws of 1876, it was enacted : 
“There shall be assessed and collected upon all real property 
within the Kingdom, not specially exempted from taxation, an 
annual tax of three-quarters of one per cent. on the full cash 
value of the same, to be assessed in the district where situated 
irrespective of any mortgage.” This change in the law regard- 
ing real estate was probably made to avoid the deduction of 
foreign mortgages, as well as to fix the taxation of real estate 
in the district where it is situated. 

Thus it will be seen that in the case supposed by Judge 
McKinstry the creditor, as the one best able to pay the tax, 
would pay it in this country, and not the debtor, or man least 
able to pay it; at any rate, the same thousand dollars does not 
pay tax twice. 

And even since the passage of the Act above alluded to, 
requiring real estate to be taxed for its full value, notwith- 
standing a mortgage, the man who owes the mortgage is 
always allowed to deduct the amount of his mortgage from 
the value of his personal estate, if he has any; so that the so- 
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called double tax is paid only when a man has a piece of real 
property which is mortgaged, and owns nothing else. Thus, 
if a man has in his hands $2,000, and a house worth $4,000, 
and owes a debt of $1,000, he would pay tax on $1,000 per- 
sonal property and on the $4,000 for his house; but if his 
creditor desired security, and he was anxious to keep the 
money for the purpose of employing it in his business, and 
therefore gave a mortgage on his house, the mortgage, that is 
to say the security, would not make any difference in his 
position; he would still have to pay $4,000 on his house, and 
$1,000 on his personal property. 

In arguing this case counsel asked, where is the justice in 
allowing persons to deduct the amount of their debts from the 
amount of their personal property and not from the amount of 
their real property? The answer is, it is a matter of policy, 
for which many reasons might be assigned were it necessary; 
but it is sufficient to say that the Legislature have so decided 
and the Court must obey the Legislature, and it certainly does 
not lay in the taxpayer’s mouth to complain that he is unable 
to deduct his debts from one kind of property, because he is 
able to deduct them from another. 

Judge Wallace, in rendering his opinion in the case above 
quoted, says that the Legislature, “in making up the budget, 
must necessarily look to the aggregate amount of the actual 
wealth in the hands of the people. This constitutes the 
capacity to pay, which it is always indispensable for the states- 
man to consider; and in considering it, how can it be sup- 
posed that the aggregate wealth of the people is all made up 
of credits, the mere indebtedness owing by individual mem- 
bers of the body politic to others of its members.” 

Now, we say likewise, that the aggregate of the actual 
_ wealth constitutes the capacity to pay. But, we say, likewise, 
that it is indispensable for the statesman to consider what indi- 
viduals represent that aggregate wealth; what individuals 
have the capacity to pay; and it is certain that the creditor 
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class has more capacity to pay than the debtor class. In the 
case supposed above, the borrower, who is working with other 
men’s money, has no capacity to pay at all, in comparison 
with the lender who has aggregated wealth. 

The allegation that the borrower does pay the lender’s taxes 
in the higher rate of interest demanded is an inference only. 
It does not appear that if mortgage loans be exempt from tax- 
ation they will be placed at a rate lower by the amount of the 
tax. This circumstance inter alia might be considered, but 
the controlling circumstances are supply and demand, the 
market value of the security and the character and necessities 
of the borrower. The rate of interest in this Kingdom has 
fallen from fifteen per cent. to nine, and even lower, during 
the years the tax has risen from nothing up to three-fourths of 
one per cent. 

It has been said above that deduction is allowed from the 
personal property for the debts owed by the taxpayer; and 
that we might be entirely certain of this, we have sent for the 
assessment roll of one of the citizens, who was sworn to have 
owed the sum of $12,000, and we find that his personal prop- 
erty consists largely of schooners valued at say $34,500, from 
which he deducts $16,000 debts, and among the debts are 

noted, “Hackfeld & Co., E. Krull, $12,000.” 
` But even in a case where the mortgaged property does pay 
tax, it is no hardship on the creditor that his debtor pays 
the tax. 

There is no reason’ why A should not pay the tax on his 
property because that B, his debtor, pays more tax than he 
ought to on his property. 

In the case of People vs. McCreary, 34 Cal., 432, the action 
was to recover from the mortgagee a tax levied on the debts 
secured by the mortgage, and one of the defenses was that 
inasmuch as the land covered by the mortgage was also taxed, 
it presented a case of double taxation; but it was held that if 
the facts presented a case of double taxation, it would be only 
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the mortgagor and not the mortgagee whose property was 
doubly taxed, and the latter could not complain because the 
former had been doubly taxed. 

In People vs. Whartonby, 38 Cal., 461, it was held in the 
same way. 

In Lick vs. Austin, 43 Cal., 590, it was the mortgagor who 
complained that his real estate had been taxed to its full value, 
without deducting therefrom the amount of the existing mort- 
gage to which it was subject; which mortgage was a distinct 
subject of taxation under the statute, and it was claimed that 
this was a double taxation of the same subject matter. 

But the Court held that it did not concern the mortgagor, 
whether the mortgaged debt was taxed in the hands of the 
mortgagee, and that he could not complain of double taxation, 
unless his own property was taxed twice; and it was farther 
held that a solvent debt, secured by mortgage, is property for 
the purpose of taxation. 

Therefore, again by the light of reason and these authori- 
ties, as well as by our statute, the solvent debts of these 
plaintiffs are the subject of taxation, and they cannot com- 
plain, even if it were true that their debtors are taxed more 
than they ought to be; the only question for them is whether 
their own property is doubly taxed. 

Judgment for defendant. 

A. S. Hartwell for plaintiff. 

Attorney General Preston for defendant. 

Honolulu, February 22, 1879. 
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THE KING vs. HENRY BRADLEY. 


THE OFFENSE OF SMUGGLING OPIUM is punishable only according to 
Chapter LVI, of the Laws of 1874, Section 1, and Chapter LXIII, 
of the Laws of 1876, and not under the general law against smug- 
gling, îi. e. Chapter LXX, of the Penal Code. 


Opinion of the Court by HARRIS, C. J. 

The defendant was indicted at this term of the Court for 
having smuggled into the port of Honolulu one hundred and 
forty-nine tins of opium without paying or securing to pay the 
duties thereon, to which accusation a plea of guilty was 
entered. 

When the accused came up for sentence, it was suggested 
that there was no discretion left to the Court as to whether 
the punishment should be fine or imprisonment; but that, by 
force of the law, Chapter LVI of the Session Laws of 1874, 
entitled “An Act to restrict the importation and sale of 
opium,” the penalty must be imprisonment, and imprison- 
ment only, with or without hard labor. 

On the other hand, it was contended by counsel for the 
respondent that the respondent had been indicted for smug- 
gling, and that the intent of the “Act to restrict the importa- 
tion and sale of opium,” was not to alter, abolish or amend the 
first section of Chapter LXX of the Penal Code, which enacts 
that any person who shall be “convicted of the misdemeanor 
of smuggling shall be fined not less than fifty nor more than 
one thousand dollars, or imprisoned at hard labor not more 
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than two years, in the discretion of the Court;” and that, 
therefore, the Court might impose the alternative penalty of 
a fine. 

Chapter LVI of the Session Laws of 1874, Section first, 
reads as follows: The importation of opium into this King- 
dom, except as authorized by Section second of this Act, is 
hereby strictly prohibited; and whoever shall import, sell, 
give, or furnish opium or any preparation thereof, to any per- 
son in this Kingdom, except as provided in said Section 
second, shall be imprisoned for a term not more than two 
years, with or without hard labor, in the discretion of the 
Court; and Section fifth of the same Act enacts that “Nothing 
in this Act shall be construed to exempt any person or vessel 
from the pains and penalties prescribed by the laws of the 
Kingdom against smuggling.” 

Now it is argued by the respondent that by force of the last 
quoted section, he is liable for smuggling, and, therefore, the 
Court may exercise its discretion under Chapter LXX of the 
Penal Code. 

The first section of the last mentioned chapter defines smug- 
gling to be the importation, etc., of any goods, wares or mer- 
chandise subject to duty without paying or securing the pay- 
ment of each duty. 

The ordinary definition of smuggling is: “The offense of 
importing prohibited articles, or of defrauding the revenue by 
the introduction of articles into consumption without paying 
the duties chargeable thereon.” Wharton’s Law Dictionary 
et passim. 

There are other penalties for the offense of smuggling pro- 
vided by Chapter LXX of the Penal Code, beside the fine or 
imprisonment, and it appears to us that the force of the fifth 
section of the Statute of 1874 is to say, that notwithstanding 
that opium is now prohibited, it is still an object of smug- 
gling, and to enlarge the definition of the statute in that 
respect, so as to make it that the introduction of this prohib- 
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ited article is to be known as and termed “Smuggling.” But 
the will of the Legislature manifestly is, that the pecuniary 
penalty is to be taken away or abolished, and the only penalty 
is to be imprisonment; in other words, the Legislature has 
seen fit to treat the importation of this article, not as a fraud 
upon the revenue, which may be expiated and atoned for by 
a pecuniary penalty, but as an injury to the public health, by 
the introduction of a noxious drug. 

They in effect say that you shall not consider the introduc- 
tion of this drug as a matter of profit or loss; as a business by 
which you stand to win a large sum or lose a considerable 
sum on being detected; but if you engage in the business, 
you shall be punished for it; and whether you be rich or 
whether you be poor you shall be punished in the same man- 
ner, by being deprived of your liberty, which may be said to 
be equally valuable to the rich and to the poor, or may in 
some sense be said to be more valuable to the rich than to 
the poor. 

Undoubtedly the Police Magistrate deemed this a very 
grave offense, and that a punishment greater than a fine of 
five hundred dollars ought to be inflicted, since his jurisdiction 
would have extended to a fine of five hundred dollars under 
Section 29 of the chapter above quoted; and in this estimate 
of the offense, undoubtedly the public sentiment concurs, as is 
made evident by the enactment of the Legislature. 

But we are of the opinion that this offense of “Smuggling 
opium” is punishable under the first section of Chapter LVI 
of the Session Laws of 1874, and under that alone; and Chap- 
ter LXIII of the Session Laws of 1876 (An Act to amend 
Chapter LVI of the Session Laws of 1874), enacts that “The 
several Police and District Courts of the Kingdom are hereby 
invested with the authority to try and determine all cases 
arising under this law.” 

This case is, therefore, remitted to the Police Court of Hono- 
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lulu, and the Police Magistrate of Honolulu is instructed to 
pass sentence. 

Attorney General Preston for the Crown. 

J. M. Davidson for defendant. 

Honolulu, January 13, 1879. 


SUPREME COURT—IN BANCO. 
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THE MINISTER OF THE INTERIOR, SAMUEL G. WILDER, vs. 
HENRY BRADLEY AND HENRY MACFARLANE. 


APPEAL FROM THE POLICE JUSTICE OF HONOLULU. 


THE CONVICTION OF A PERSON holding a retail liquor license, of the 
offense of smuggling opium, is not a “contribution to the violation 
of a (any) law of this Kingdom,” as contemplated and intended to 
be covered by the terms of the licensee’s bond, it not being shown 
that the licensee made his business contribute towards the violation 
of any law. 


Opinion of the Court by McCuLLy, J. 

The defendant Bradley holds a retail liquor license, under 
which he keeps the “Keystone Saloon,” on the corner of Fort 
and King streets, in Honolulu. The other defendant is the 
surety on the bond for a thousand dollars, which is required 
from the licensee before issuing the license. The defendant 
Bradley having been convicted of the offense of smuggling 
opium, the Attorney General in this action prosecutes for the 
forfeiture of the license and the recovery of the penalty of the 
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bond upon this clause in the condition: “Now, therefore, if 
during the continuance of this license the said Henry Bradley 
shall not contribute to the violation of any of the laws of this 
Kingdon, nor violate any of the conditions of his license, then 
this obligation shall be void.” 

The Attorney General claims that the conviction of Bradley 
of the violation of any law of this Kingdom is cause for the 
recovery of the penalty of the bond and forfeiture of the 
license. He claims that, for instance, if the licensee should 
violate the law of the Kingdom respecting furious riding, 
shooting plover out of season, storing kerosene in larger quan- 
tities than the statute allows, the bond given in connection 
with a license to retail liquor on certain designated premises 
is recoverable against him and against his surety. If such is 
the plain meaning of the statute when interpreted by legal 
and constitutional rules, we shall not hesitate to declare and 
enforce it. 

The Attorney. General cites from the bond in the statutes of 
1846, which preceded the bond now in use, which provides, . 
“if he shall not contribute by such retailing to any violation 
of the laws of the Kingdom,” and argues from the omission of 
the words “by such retailing” from the later bond, that the 
Legislature has shown its intention not to limit causes of for- 
feiture to violations of law by the retailing of liquor, but to 
make all violations of statutes of the Kingdom causes of for- 
feiture, wherever committed, and without respect to a con- 
nection with the sale of liquor. 

The argument from the omission of the limiting phrase has 
force, and in our opinion the existing statute is modified some- 
what by it, as we shall remark hereafter. 

It will be evident by examination of the terms of the license 
and the bond, that the bond is given to provide for the careful 
conduct of the business of selling liquor within the various 
provisions of the laws. It is a business which tends towards 
the violation of the public peace and of public and private 
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morality, and it is therefore restricted as the sale of other 
merchandise is not. Some of the modes by which a retail 
liquor saloon might promote a violation of law and the public 
peace are specifically mentioned in the license and bond, such 
as the assembling of native women or girls in the building or 
on the premises, and gaming of all descriptions. And there 
are also statutes in terms prescribing regulations to retail 
liquor dealers. The bond is the assurance by a penalty upon 
the licensee and some other and responsible person, that the 
business of this saloon will be conducted legally with respect 
to such provisions of law as are specified, and generally with 
respect to all the statute laws of the Kingdom. 

In view of the context of the license law, it cannot be held 
that this is the bond of the principal and surety for the gen- 
eral legal conduct of the licensee, irrespective of the business, 
so that in all parts of the Kingdom where he might happen to 
be during the year of his license, he would be held and his 
surety be held with him under a penalty in addition to the 

_ penalty prescribed for any specific offense of which he might 
be convicted. 

We consider the words “contribute to the violation of any 
law” to have their own appropriate force, and that they are 
not equivalent to “be convicted of the violation of any law.” 

To illustrate what might be a violation of law by the aid of 
the privileges granted by the license, let us take the offense of 
smuggling brandy. The possession of casks of brandy would 
not be a suspicious circumstance against a person holding a 
liquor license. A dealer may safely receive and keep in his 
premises and dispose of the liquor which he has smuggled or 
received from a confederate smuggler, and so his license facili- 
tates and contributes to a violation of law. Although the 
phrase “by such retailing” has been stricken out, and so it is 
not necessary to prove that the retailing contributed to the 
offense, the general provision and intent of the law remain, 
that the licensee shall not contribute the aid and operation of 
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his business to the violation of any law. It has not been 
shown that a liquor seller has any facilities for dealing in 
opium. If a case should occur where it was shown that the 
smuggling or sale or use of opium, either smoked or drank as 
laudanum, was covered or aided by a saloon license, we might 
hold that the penalties here claimed as for a contribution to 
the violation of law would then be due. 

The judgment of the Police Court is set aside and judgment 
here entered for the defendants. 

Attorney General Preston for the plaintiff. 

J. M. Davidson for the defendants. 


SUPREME COURT—-IN BANCO. 


APRIL TERM—1879. 
Harris, C. J., Judd and McCully, JJ. 


KAAKAUMAKAHI vs. JOSEPH P. MENDONCA AND JASPER SILVA. 


AN APPEAL FROM THE INTERMEDIARY COURT OF OAHU. 


A PARTY MAY BRING an action to test the legality of the impounding of 
his animals, though he does not procure the release of the animals 
from the pound. 

Both plaintiff and defendants owned land adjoining each other upon 
which they severally had cattle running in common, on the under- 
standing that neither party should arrest the animals of the other; 

Hern, that until this agreement was rescinded, the animals of one party 
on the land of the other were not in trespass, and the impounding 
of animals so taken is illegal. 


Opinion of the Court by McCuLty, J. 
The appeal in this case is as follows: “The defendants, by 
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their attorney, moved to dismiss the cause herein on the 
ground that the plaintiff had not brought her action under 
Sections 244 and 245 of the Civil Code, but had brought an 
action to recover the possession of the property or its value, 
which property was then in possession of the pound keeper at 
Waialua, who was not a party to the suit, and that judgment 
was given for the restitution of said property in the possession 
of said pound keeper, which motion was overruled by the 
Court, on which holding of the Court, the defendants by their 
attorney took an appeal as follows: 

That upon the trial of said cause the following facts were 
proven or admitted in evidence: That defendants were in pos- 
session of about 6,000 acres of grazing land, which was 
enclosed, and that within the limits of said grazing land 
plaintiff had 102 acres not enclosed; that defendants’ cattle 
and horses run on plaintiff’s land; that plaintiff’s horses and 
cattle had run and grazed in common on defendants’ land for 
several months; that defendants tried to make an agreement 
with plaintiff as to the number of horses and cattle that she 
should graze on the land, but she refused to make an agreement; 
that defendants after notice took up eleven head of horses on 
their land and let seven go, driving four head to the pound 
and there impounding them, after notice and demand of $1.10 
per head of plaintiff, which was refused by her. These are 
the horses in question, the defendants alleging at the time 
they were impounded that the proportion of horses that the 
plaintiff was entitled or permitted to run on their land was 
only seven, and that the four they impounded was in excess 
of that number. It further appeared in evidence that the 
number of the plaintiff’s stock running on defendants’ land 
was thirty-three head, while defendants had upwards of two 
hundred; and further, that plaintiff paid no money to the Dis- 
trict Judge at Waialua, and gave no bond as required by the 
statute previous to the commencement of the suit. 

The Court held that this state of facts showed no trespass of 
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plaintiff’s horses, there being an understanding to run in com- 
mon, but without settlement of the proportion; and that the 
impounding was unlawful. 

From which opinion of the Court, the defendants by their 
attorney appealed. 

BY THE COURT. 

The Sections, 244 and 245 of the Civil Code, above referred 
to, prescribe that whenever any dispute arises between the 
owner of the land trespassed on and the owner of the animals 
impounded, the latter may get immediate possession of them 
by depositing the amount claimed or a bond with a District 
Justice, and afterwards trying the question as to the legality 
of the arrest, or the amount of the damage, before the Justice. 
It appears by the record that the defendants were cited in the 
District Court upon a complaint which may be translated thus: 

“The said defendants have illegally impounded four of 
plaintiff’s horses in the Government pound, on the 17th of 
October, 1878. The plaintiff demands in this Court that they 
return the said horses (describing them) or pay the plaintiff 
$32 damages with cost.” The animals were then in the cus- 
tody of the pound keeper, who was not a party to the suit, but 
upon the plaintiff's recovering a judgment, they were sur- 
rendered; whether voluntarily by the pound keeper, or 
whether the defendants, who had impounded them, procured 
their release, does not appear, but the plaintiff now holds 
them. 

We are asked to dismiss the appeal because the plaintiff, 
instead of depositing money or a bond, suffered the horses 
themselves to remain pending the action upon the legality of 
the pounding, and secondly, because the complaint having 
some features of trover is brought against parties who did not 
have possession, and not joining the pound master who held 
possession. 

By reference to the statute it will be seen that what is there 
provided for, is, that the owner of the trespassing animals may 
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get the immediate custody, use and keeping of them without 
waiting for the termination of a trial. Horses or cattle used 
in teaming—it might be a heavy loss to hold them, while the 
mere question of trespass or the amount of damage may be 
determined by litigation. But we do not see that the statute 
in providing this method for the immediate surrender to the 
owner prohibits his leaving them in custody if he plan to do 
so, until he has brought suit, nor does it appear sound to dis- 
miss the case, because the horses were restored by the pound 
keeper, not being a party to the suit. The parties who have 
been made defendants herein are admitted to be the proper 
defendants, if the action had been brought as prescribed in 
Sections 244 and 245. 

The substantial matter set forth in the complaint was that 
the defendants had illegally seized and impounded the plain- 
tiff’s horses, which was a matter within the jurisdiction of the 
District Justice. 

The plaintiff and defendants were owners of adjoining pieces 
of land. It does not affect the principle of the case, that the 
defendants’ land was of greater extent or that it surrounded 
the plaintiff’s piece, or that defendants had a fence on the ex- 
terior boundaries of their land, that is, where they joined some 
other persons than the plaintiff. Each party holds his land by 
the equal title of a grant from the Government. Either party 
had the right to arrest animals of the other trespassing on his 
land, unless the right had been suspended by agreement or by 
a decision of the Fence Commissioners. 

There was no fence between these parties. There was an 
understanding or informal agreement, which had been acted 
upon for some time, that neither party should molest animals 
of the other, they were to run in common, the number which 
each might run not having been determined.. 

The defendants had proposed to the plaintiff to agree to 
limit her animals to a certain number, but she had not 
consented and the agreement to run in common had not 
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been rescinded, nor had notice been given of an intention to 
rescind and permit each party to stand on his right to arrest 
animals which should trespass. The defendants’ cattle were 
moving over plaintiff’s land without molestation. 

Under these circumstances the defendants’ drove in eleven 
head of plaintiff’s stock, and releasing seven made a demand 
for $1.10 damage per head for four, as if in trespass, and the 
demand being refused put them in the pound, claiming that 
inasmuch as these were in excess of plaintiff’s proportion, in 
the judgment of the defendants, they were trespassers. 

But if the animals were on defendants’ land by permission 
they could not be deemed trespassers. By mutual agreement 
there was to be no trespass in the pasturing of their animals 
on the land of either party, and this agreement was without 
regard to the number of animals which either might run. 
The defendant makes an argument on the fact that defendants . 
had desired the plaintiff to agree to restrict the number of 
her stock to some figure, but, if she had not consented, there 
was no contract, and the parties remained on their agreement 
to run in common any number of stock that either had. If 
this bargain were inequitable, owing to the disparity of the 
areas which were put in common, it is still the bargain which 
the parties have made, and on which they must stand till 
either may rescind it. 

It is in the power of the defendants to protect themselves 
from being overrun by the stock of owners of small pieces of 
land, by resorting to the provisions of the Fencing Act, by 
which the plaintiff may be compelled to join in fencing her 
lines, or to have the number of cattle which she may run pre- 
scribed by the Commissioners, under a penalty, and the de- 
fendants would in like manner be restricted in:the amount of 
stock which they might run. 

But whether the parties come to the basis of defined num- 
bers of stock by voluntary agreement, or by decision of the 
Fence Commissioners, in neither case will the remedy for an 
excess be by arrest in trespass. 
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The judgment of the Intermediary Court affirming the de- 
cision of the District Court in favor of the plaintiff is, there- 
fore, affirmed with costs. 

W. C. Jones for defendants. 

Honolulu, July 31, 1879. 
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IKALIA, GUARDIAN OF KANAKAOKAI, 08. KOPAEA ET AL. 


ON EXCEPTIONS. 


THE PLAINTIFF’S ANCESTOR had parted with the possession of the land 
in question by a parol exchange, under which defendant held posses- 
sion for over twenty years; 

Herrn, that plaintiff could not recover it in ejectment. 


Opinion of the Court by Harris, C. J. 

This is an action for the possession of a piece of land known 
by the name of Haleaha, in Koolauloa, Island of Oahu, 
patented to Aikaula. The plaintiff at the trial established 
that he was the undoubted heir at law to Aikaula, and thereon 
rested his case. 

The bill of execptions goes on to state as follows: “The 
defendant offered to show that the land claimed had been 
taken by the defendant’s ancestor, over twenty years ago, in 
exchange for other lands which the plaintiff’s ancestor entered 
upon, and has since sold; and this evidence was given against 
the plaintiff’s objection and its admission was excepted to by 
the plaintiff. The Court instructed the jury that if they be- 
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lieved this evidence they could find for defendants; and even 
if the possession under the exchange had not been held for 
twenty years, they would hold the fact of an exchange for a 
long time to be an estoppel to plaintiff’s claim; which charge 
was also duly excepted to by plaintiff’s counsel. Whereupon 
the jury gave a verdict for the defendant. Conceiving that 
the jury were controlled by improper evidence and influenced 
by instructions given in error by His Honor aforesaid, counsel 
for the plaintiff prayed His Honor would sign this bill of ex- 
ceptions, containing the substance of matters and things given 
in evidence and the charge of His Honor to the jury at the 
trial aforesaid, as excepted to by the said counsel at the trial 
aforesaid.” 
PER CURIAM. 

The portion of the bill of exceptions which reads as follows: 

“And even if the possession under the exchange had not 
been held for twenty years, they would hold the fact of an ex- 
change for a long time to be an estoppel to plaintiff’s claim,” 
was the only portion insisted on at the hearing, and it was not 
doubted that if the defendants had held possession for twenty 
years and over, this title would be good by prescription. On 
the other hand it was thought that the case of Kamohai vs. 
Kahele, 8d Haw. Rep., 530, should control the case, and that 
case justified the instruction laid down in the bill of excep- 
tions. In arguing his exceptions counsel for plaintiff expressly 
said that he hoped to induce the Court to overrule the above 
mentioned case, showing thereby that he thought that the 
case now under consideration was similar. 

But the cases are entirely dissimilar. In Kamohai vs. Ka- 
hele, the plaintiff himself had procured that the defendant’s 
ancestor should purchase the land in question of another per- 
son whom he stated to be the owner; the plaintiff had been 
very active in the sale, saw the money paid and the deed 
signed. And it was held, in effect, that under those circum- 
stances the plaintiff was estopped from setting up a title in 
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himself, when he had already averred the title to be in another. 
But it will be seen that a deed had been duly executed and 
delivered by some one whom the plaintiff averred to be the 
rightful owner, and in this case no deed has been made, and 
therefore in view of the Statute of Frauds and the Statute of 
Limitations, the Court is not prepared to hold that if by 
reason of the exchange the land had been held for less than 
twenty years, the jury should have been instructed that the 
defense would have been a good one at law, although it is 
certain that a Court of Equity would order the plaintiff to 
make a deed in favor of the defendant (the fact being shown 
to be as alleged), viz.: A verbal agreement for exchange 
having been executed by possession and occupation for a long 
time. Brown on Statute of Frauds, Section 76. 

But it is an invariable rule that the bill of exceptions should 
set forth as much of the evidence as shows that the Judge 
erred in his ruling, and in the law applicable to the case. 
Fuller vs. Raby, 10 Gray, 288. “But the duty of the party 
taking exceptions does not stop here; he should set forth the 
testimony sufficiently so that the Appellate Court may ascer- 
tain whether the jury were misled in any material degree; for 
it would be enough that the decision is right on the undis- 
puted facts of the case; a new trial would do no good, but 
would merely subject the parties to an expensive litigation to 
correct a theoretical error which is not at all important to a 
correct decision.” Munro vs. Potter, 34 Barb., 367. 

Now this bill of exceptions sets forth no testimony at all, 
and might have been dismissed on that ground. But we have 
had recourse to the Judge’s notes, and find that the testimony 
is overwhelming that the exchange took place more than 
twenty years ago. Kupau says that he marks the time of 
exchange because it occurred before he was admitted to prac- 
tice law, and that was in 1857. Kane says that his son was 
born after the exchange, and he was born the 11th of March, 
1858. Kopaea says that it was before Kaaikaula went to 
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prison, although he does not say how long it was before; now 
the records of the Court show that Kaaikaula went to prison 
in 1863; and there is no testimony introduced to show any 
date of the exchange which will contradict this testimony. So 
that it remains undisputed as a matter of fact, that the de- 
fendant has established the proposition that he entered upon 
the grounds rightfully, for valuable consideration to the 
plaintiff’s ancestor, and he has remained in undisputed pos- 
session of it for more than twenty years, such possession being 
open and notorious, and now the statute protects him in his 
possession. 

The exceptions are therefore overruled, and judgment 
ordered on the verdict. 

J. M. Davidson for plaintiff. 

A. S. Hartwell for defendants. 

Honolulu, August 2, 1879. 


SUPREME COURT—IN BANCO. 


JULY TERM—-1879. 
Harris, C. J., Judd and McCully, J.J. 


Maa, W., AND MANUHII, HER HUSBAND, vs. LEIAU, W., ADMIN- 
ISTRATRIX OF THE ESTATE OF KALUA, K. 


ON APPEAL FROM INTERMEDIARY COURT OF OAHU ON POINT OF LAW. 


MoNEY LOANED by a married woman during coverture, cannot be re- 
covered in an action by the widow after the husband’s death. 

The debt not being in law due the widow, it is not revived to her by a 
promise to pay it. 


Opinion of the Court by McCuLLy, J. 
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This appeal from the Intermediary Court of Oahu to the 
Court in Banco presents the following case. In the year 1858 
the plaintiff Maa, being then the wife of one Kekai, since 
deceased, loaned Kalua, whose estate is represented by 
defendant, $75, of money which she considered her own 
property, as it was in her own possession. We are not 
informed of the origin of this money, whether by gift or her 
earnings, but it is not claimed that she acquired or held it or 
made the loan under the provisions of the law found in Sec- 
tions 1292 and 1298 of the Civil Code, by which a married 
woman, whose husband has left the Kingdom without making 
sufficient provision for her maintenance, may be empowered 
to make contracts, sue and be sued, as if she were a feme sole. 
The debt remained, without payment of interest, but was 
revived by Kalua’s promise to pay it made in November, 
1878. The first question for adjudication is whether this is a 
debt due Maa during coverture, that is a chose in action be- 
longing to her, never reduced into possession by her husband, 
and surviving to her, or whether Maa’s money was the money 
of her husband, and the right of action belonged to him and 
after his death to his executor or administrator, until barred 
by Statute of Limitations. 

Our statute fixing the rights of husband and wife in prop- 
erty is Section 1286 of the Civil Code, which provides inter 
alia that “The husband shall in virtue of his marriage and in 
consideration of the responsibilities imposed on him by law be 
the virtual owner, except otherwise stipulated by express mar- 
riage contract, of all movable property belonging to his wife 
anterior to marriage and of all movable property accruing to 
her after marriage, over all which movable property he shall, 
unless otherwise stipulated by contract, have absolute control 
for the purposes of sale or otherwise, and the same shall be 
equally liable with his own for his private debts.” This 
clause is quoted in Hasslocher vs. Executors of Robinson, 3d 
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Haw. Rep., 805, with the observation, “This enactment is the 
common law on this subject.” The common law authorities 
will therefore control the point. 

Blackstone (Com. II, 435), after stating the law with regard 
to chattels real and choses in action, says, “but as to chattels 
personal (or choses) in possession, which the wife hath in her 
own right, as ready money, jewels, household goods and the 
like, the husband hath therein an immediate and absolute 
property devolved to him by the marriage, not only poten- 
tially but in fact which can never again revest in the wife or 
her representatives.” In Chase vs. Palmer, reported in 25 
Maine, 341, the wife received in money her distributive share 
of her grandmother’s estate, it was paid to her directly, was 
never in the hands of her husband, but at her instance and 
with the assent of her husband, her brother purchased and 
held in trust for her, a subsisting first mortgage on their own 
homestead. It was held by the Court that this mortgage had 
in effect been discharged by the funds of the husband, that is, 
by the wife’s money. 

In Com. vs. Manly et al., 12 Pick., 173, the Administrator 
gave a married woman a promissory note for the amount of 
her share of her father’s estate, made payable to a third party 
and by him endorsed to her, in order that she might have the 
same for her own use notwithstanding her coverture. In an 
indictment for conspiracy against the defendant for obtaining 
possession of her property, to wit, this note, the Court in- 
structed the jury that a note given to a feme covert for her sep- 
arate use was legally her property until reduced to possession 
by her husband. On exception to this charge the Court, 
Morton, J., held that the consideration of the note was the 
property of the husband and that of course the note itself 
must be his, for he could not be divested of property or his 
rights by any acts of his wife or others without his authority 
or consent. That the moment the note was endorsed to the 
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wife it became the property of the husband and he alone 
could collect, discharge or transfer it. In the same case the 
Court says, “So even the earnings of the wife so entirely be- 
long to- the husband, that he only can give a discharge for 
them and must sue for them in his own name without joining 
his wife.” 

In Oliver’s Precedents, page 65, it is laid down that a 
declaration for money “lent by husband and wife” after mar- 
riage will be bad, and judgment will be arrested for that cause 
after verdict; the declaration is false, because she can have no 
money after marriage, and the conclusion to their damage 
“vitiates the action.” 

See also Russell vs. Brooks, 7 Pick., 65; Keith vs. Woomb- 
well, 8 Pick., 211; Jordan vs. Jordan, 52 Me., 330; Carleton 
vg. Hale, 10 Pick., 428; Savage vs. King, 17 Me., 301; Ames 
vs. Chew, 5 Met., 320; Hinman vs. Parkes, 33 Conn., 188; 
Burligh vs. Foster, 119. 

The foregoing authorities are all in harmony with the doc- 
trine of Blackstone that choses in action of the wife, not re- 
duced to possession of the husband during coverture belong to 
the wife. This Court, in Hasslocher vs. Executors of James 
Robinson, held that the husband could not be compelled to 
exercise his marital rights of reducing the wife’s choses in 
action to possession for the purpose of subjecting them to the 
claims of creditors. The argument of plaintiff's counsel based 
on this case was on the assumption that when the wife had 
loaned her money the chose in action was hers, but it must fol- 
low from the above cited cases that this money was in posses- 
sion of the husband when it was in the hands of Maa, his 
wife, and that the loan was made by her as her husband’s 
representative and became a debt due him, and not her, and 
she could not even have been joined with him in an action to 
recover it. 
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The debt not being in law due the widow, is not revived to 
her by a promise to pay it. 

Judgment for defendant. 

Castle & Hatch for plaintiff. 

A. 8. Hartwell for defendant. 

Honolulu, October 15, 1879. 


SUPREME COURT—IN BANCO. 


JULY TERM—1879. 
Harris, C. J., Judd and McCully, J.J. 


a 


MAKEA, K., vs. NALUA ET AL. 


ON EXCEPTIONS. 


THE PLAINTIFF THOUGHT it sufficient to prove he was “cousin” to the 
person last seized, not proving the exact genealogy to establish this. 
The defendants’ proofs showed conclusively that he had no title 
to the land. On a motion for a new trial on the ground of newly 
discovered evidence, although it was not clear that it might not have 
been discovered by the exercise of diligence; 

HE Lp, that a new trial should be granted in order to further the ends 
of justice. 


Opinion of the Court by Jupp, J. 

This was an action of ejectment for a piece of land at Ka- 
neohe, Koolaupoko, Oahu, heard at the October Term of this 
Court, 1878. The jury rendered a verdict for the defendant. 
The point upon which the case turned was whether the plaintiff 
was the cousin (kaikunane) of Kalele, the widow of Hinaai- 
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malama, the original patentee. Hinaaimalama died leaving a 
son who was drowned in infancy; its mother Kalele surviving 
him, became the heir of this estate. Kalua was proven to be 
the brother of the patentee, and, it is clear, has no inheriting 
relationship to Kalele, the person last seized of the estate. 

A motion for new trial was made on the ground of newly 
discovered evidence, and the affidavits filed disclose that the 
plaintiff is now prepared with evidence tending to show his 
relationship to Kalele. Some of the new witnesses are from 
a distant portion of this Island, of whose existence it is not to 
be presumed the plaintiff was aware. However, were it not 
that the defendant has shown affirmatively that he has no title 
by inheritance to this land, we should hesitate to grant a new 
trial, as it is not clear that they could not have been discovered 
by the exercise of diligence. The plaintiff apparently thought 
it was sufficient to prove to the jury that he was the cousin of 
Kalele, without giving the genealogy which would make this 
relationship apparent. But it may often happen that a person 
may be aware that a certain relationship exists, and yet not 
be prepared with the genealogy to substantiate it. 

As the defendant has shown no title to the land, and be- 
lieving that a new trial will further the interests of justice, we 
allow it in this case. 

Castle & Hatch for plaintiff. 

W. L. Holokahiki for defendants. 

Honolulu, August 2, 1879. 
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MANUMANU, K., AND MAHUKA, W., vs. W. H. RICKARD. 


ON EXCEPTIONS FROM CIRCUIT COURT OF THIRD JUDICIAL CIRCUIT. 


AGAINST A GOOD TITLE by inheritance to land which, prior to defendant’s 
occupation five years before the action was commenced, was un- 
fenced, uncultivated and not in the actual possession of any one, 
the defendant introduced evidence of occasional visits to the land 
by his grantor without residence or occupation, and of declarations 
that the land was hers not brought to the knowledge of plaintiffs; 

Hern, a title by prescription not shown. 

It being uncertain on the proofs whether the house and cane of defend- 
ant were on this land, the trial Court left the question of the title to 
the improvements open between the parties ; 

Hern, that the judgment was not erroneous, being final as to the land. 


Opinion of the Court by Jupp, J. 

This case comes before us on a bill of exceptions from the 
Circuit Court of the Third Judicial Circuit, alleging that the 
Justices of that Court by whom the case was heard, the jury 
being waived, erred in holding that the facts shown did not 
make out the defense of a title by prescription. 

The action was ejectment for a tract of 9 4-10 acres of land. 
in Hamakua, Hawaii, which, prior to defendant’s occupation 
five years ago, was unfenced and uncultivated, and not in the: 
actual occupation of defendant’s grantor, or of any person. 

The plaintiff proved title to the land by inheritance from 
the patentee Kekoa, and to this finding no exception is taken. 
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The law is clear that “the nature of that adverse possession 
of land which is required to constitute a bar to the legal title, 
must be an actual, visible, notorious, distinct and hostile pos- 
session.” 2 Washburn on Real Property, p. 489. Although 
the character of that possession may be varied according to 
the nature of the land in question, still it must be of such no- 
toriety as that the owner may be presumed to have notice of it. 

We find, upon a review of the testimony, that the occa- 
sional visits to the land by the defendant’s grantor, without 
residence or occupation, and her declarations, not brought to 
the knowledge of plaintiffs, that the land was hers, were not 
sufficient; and that the Circuit Court did not err in holding 
that the defendant had not shown title by prescription. 

Judgment was given by the Court for the plaintiff for the 
land with damages assessed at $100 for the entire period of 
defendant’s occupation and costs. The Court added that the 
question of improvements was to remain open unless settled 
by the parties. It appears from the evidence sent up that 
there was some testimony tending to show that defendant's 
house was partially over the boundary of the land in question, 
and that there was cane planted by defendant which might 
turn out to be on this land. The testimony was not explicit, 
it being a matter of uncertainty as to where the boundaries of 
this land were with reference to the house and the cane, as 
the defendant had other land adjoining . It is alleged that this 
judgment is wrong, because it does not purport to be final. 

The judgment of the Court was final as to the possession of 
the land and the damages. The remark as to improvements 
was unnecessary, but it was perhaps made in order to afford 
the defendant an opportunity to show more accurately what 
improvements he had put on the land which he could legally 
remove. He not having taken advantage of the opportunity 
afforded him to make a further showing while the Court was 
still in session, cannot now claim that the judgment is invalid 
on the ground that it indicated that there were other questions 


HAWAIIAN REPORTS, 1879. 209 


S. Kiwaha, k., v. Makue, k. 


which might thereafter arise which the Court did not settle. 
If further litigation between the parties on the question of im- 
provements is not barred by this judgment, it is certain that 
all questions as to the right to the land are settled by this 
judgment. It is therefore final. 

Exceptions overruled. 

Castle & Hatch for plaintiffs. 

Richard F. Bickerton for defendant. 

Honolulu, August 2, 1879. 


SUPREME COURT—IN BANCO. 


JULY TERM—1879. 


Harris, C. J., and McCully, J., (Mr. Justice Judd did not sit, 
being interested.) 


S. KIWAHA, K., vs. MAKUE, K. 


ON APPEAL FROM INTERMEDIARY COURT OF OAHU. 


THE LAND OWNER claimed damages for the trespass of the single day 
when the animals were arrested and recovered, and brought a second 
suit for damages for pasturing the animals for about six months; 

HELD, the second suit must be dismissed on the ground of res adjudicata. 

In the statutory proceeding in the District Courts to ascertain the 
amount of damages done by animals which have been impounded, 
the District Court has jurisdiction to try claims for damages for 
the trespass of the animals continuing for several months termi- 
nated by the impounding. 


Opinion of the Court by McCuLty, J. 
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This case comes by appeal from the Intermediary Court of 
Oahu, and originally from the District Court of Ewa, Oahu. 
The record of the District Court, translated into English, is 
that the plaintiff claims $16 damages for defendant’s eight 
horses running, or pasturing on his land at Hanaloa, feeding 
the grass of that land continually from September 5, 1878, to 
March 12, 1879. The case was heard March 27th, and judg- 
ment given for the plaintiff for $12 and costs. 

The fact that defendant’s animals were on plaintiff’s land 
for the time charged, without license, is not in controversy, 
but the defendant pleads that this action is barred by an ac- 
tion and judgment between the same subject matter, on the 
17th of March, and submits the record of the District Court, 
which is substantially as follows: 

“District Court of Ewa, March 17, 1879.—Kiwaha vs. Makue. 

“A trespass suit between Kiwaha, owner of land, and Makue, 
owner of animals, for the trespass (komohewa) of eight horses 
on Hanaloa, on the 12th day of March, which horses were 
lawfully impounded on the 13th of March. Judgment is given 
for the plaintiff for two dollars and the costs of Court.” 

It will be observed that the above record is incomplete, in 
not setting forth the amount for which plaintiff sued. We are 
not furnished with the summons in this case, which might 
state the nature of the action more particularly, and in order 
to learn what was the issue in the first case and the relation it 
may bear to the second, we resort to such testimony as was 
presented. We do this upon the principle that it might be a 
denial of justice in reviewing proceedings of District Courts, 
where it is alleged that there was error of law, to confine our 
view to the very imperfect record which is generally kept by 
them. In the Intermediary Court the same motion was made 
to dismiss on the ground of res adjudicata, but the Magis- 
trate’s record was not then submitted and the motion was 
overruled. 

From the plaintiff’s testimony, and the above incomplete 
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records, it is made to appear that the land in question came 
into plaintiff’s possession September 6, 1878. That there 
were then running thereon the defendant’s eight horses, as 
well as horses and mules belonging to several other persons. 
That about a week prior to March 12th, the plaintiff notified 
the defendant and others to remove their stock and demanded 
$2 per head as a charge for pasturage up to that time. The 
defendant refused to pay. On the 12th the plaintiff arrested 
the defendant’s animals and impounded them on the 13th. 
The other owners of animals paid the demand of $2 per head, 
and it does not appear whether these animals were taken up, 
or payment made on the demand. March 17th, the parties 
came before the District Court on the case above quoted. 
We are left to infer that the proceeding was the one under the 
statute where the owner of impounded animals deposits the 
amount claimed, or a bond with the District Judge, who issues 
an order for the release from the pound and afterwards tries 
the question of the legality of the impounding or of the amount 
of damage. We must conclude this was the case before the 
Court, for, otherwise, the plaintiff’s demand would have been 
collected by the pound keeper. 

In the Intermediary Court, plaintiff’s testimony herein is as 
follows: “After I arrested the horses, Makue came and asked 
how much damage per head—I said $2 each. He refused, 
and I put animals in the pound. Case was tried and statute 
damage awarded for single trespass. Then I brought action 
for trespass, claiming pasturage, and judgment was given in 
my favor.” 

Thus it appears that plaintiff presented the same case in his 
action of March 17th, and in that of March 27th, or at least 
the latter covered everything except the trespass existing on 
the 12th of March, when the horses were taken up, and the 
first case included what was claimed in the record. 

We are of opinion that the whole matter was, in the first 
case before the District Magistrate. Under the plaintiff’s 
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claim he had jurisdiction to consider the amount due for a 
trespass of a single day, or that had continued over several 
months and terminated by impounding. The claim was 
for the pasturage during the time from September 7th to 
March 12th upon a quantum meruit, and for this he 
awarded the plaintiff for all the horses two dollars, or twenty 
cents each. 

If the plaintiff was not satisfied with this, he might have 
taken his appeal, instead of which he brings the second ac- 
tion. From the fact that the Magistrate gave him judgment 
again, and for nearly the amount claimed, it is probable that 
he refused to allow the claim in the first instance on the 
ground that he could in an action concerning impounding, 
award only the damage for the trespass of the single day, 
when the horses were taken up. This point, or the whole 
case was subject to appeal, and we think that the plaintiff, by 
not taking that course is closed of farther action in that sub- 
ject matter. He rested in the adjudication made and cannot 
institute another action. 

The judgment of the Intermediary Court confirming the 
judgment of the District Court is set aside. 

Judgment for the defendant with costs. 

S. B. Dole for plaintiff. 

J. M. Davidson for defendant. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1879. 
Harris, C. J., Judd and McCully, JJ. 


The Kine vs. KELITHANAIWI Davis, W. 


MOTION IN ARREST OF JUDGMENT HEARD BY FULL COURT BY CONSENT. 


THE JURY IN A CRIMINAL CASE retired for deliberation at 4:40 P. M., 
and the Court adjourned at 11:30 pr. m. to 9:30 a. Įm. the next day. 
Upon coming into Court conforming with the hour of adjournment, 
the foreman of the jury said they stood eight for acquittal and four 
for conviction, and the Court discharged the jury without the con- 
sent of the defendant ; 

Herp, that the discretion of the Court in discharging the jury after 
seventeen hours of deliberation was not subject to review; 

Also, that such discharge of the jury did not operate as an acquittal of 
defendant ; 

Also, such a matter should properly have been raised by a ples in bar 
at the second trial. 


Opinion of the Court by McCuLLy, J. 

The matters on which the Court is called to pass its opinion 
arise from the following motion presented by Mr. Davidson, 
counsel for the defendant. Attorney General Preston and 
Mr. Davidson were heard in argument thereon Saturday, 
July 12th. 

“The defendant in the above cause by J. M. Davidson, her 
attorney, moves the Court in arrest of judgment on the verdict 
rendered herein and assigns the following grounds: 

“First—This cause coming on to be heard on the 6th day of 
June, A. D. 1879, at the Second Judicial Circuit holden at 
Wailuku, Island of Maui, before His Honor Chief Justice 
Harris and Mr. Justice FoRNANDER, and a jury having been 
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duly impaneled and sworn to try the issue; after the cause 
had been submitted to said jury and they had retired and 
were deliberating, the Court adjourned at 11:30 P. M. June 
6th to 9:30 a. M. June 7th, 1879. 

“Second—Upon the said jury coming into Court conforming 
with the order of adjournment, the foreman stated the jury 
stood eight for acquittal and four for conviction; thereupon the 
Court, without consent of defendant, discharged the jury, 
which it is suggested was an acquittal of defendant. 

“Third—On the trial of the above cause before another 
jury on the 7th and 8th days of July, A. D. 1879, at Honolulu, 
objection was made by counsel for defendant to the admission 
before the jury of a written confession or statement made 
under oath by defendant on a former occasion, which objection 
was overruled by the Court, and the statement or confession 
permitted to go to the jury, without which no conviction could 
have been claimed or obtained by the prosecution. 

“Wherefore the said attorney believing that the said irregu- 
lar proceedings, and especially the discharge of the jury on 
the former and first trial without the consent of the defendant, 
worked an acquittal of said defendant, the said attorney moves 
the Court for an order directing His Excellency the Attorney 
General to show cause why judgment in the above cause should 
not be arrested and the prisoner discharged.” 

Respecting the question of the admissibility of the defend- 
ant’s confession as given in her testimony before the examining 
magistrate, the Court, at the hearing, said that they were of 
opinion, as suggested by the Attorney General, that this was 
matter for a bill of exceptions, which, if sustained, would give 
the defendant a new trial and would not acquit and discharge 
her. Her counsel had noted an exception at the trial, and 
accepting this view, intimated his intention to take that course. 

The first point, that by an adjournment of the Court while 
the jury were consulting in their room the validity of the 
whole proceeding was destroyed, the defendant’s counsel with- 
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drew from argument on the observation of some cases of Eng- | 
lish practice sanctioning an adjournment of Court pending a 
case, when necessary. 

We have to premise as to the remaining item in the mo- 
tion, the second, that it should regularly have been made as a 
plea in bar. 

The defendant’s position is that by the discharge of the jury 
at the trial in the Second Judicial Circuit Court, she was ac- 
quitted, and not liable to be tried again. Such plea should be 
made before another trial proceeds. But the Court in favorem 
vite, does not regard the technical objection and will now con- 
sider the point in like manner as if it had been made at the 
threshold of the late trial. We do not by this remark intend 
to impute any want of skill or care to defendant’s counsel. 
He has argued his motion with force and conducted the 
defense with ability. He was at a disadvantage from his 
receiving the case at a late day, and from not being engaged 
in the first trial. 

Article 7 of our Constitution, is: “No person shall be re- 
quired to answer again for an offense of which he has been 
duly convicted, or of which he has been duly acquitted upon 
a good and sufficient indictment.” The same appears in Arti- 
cle 9 of the Constitution of 1852. 

The defendant’s counsel argues that this is equivalent to the 
provision in the Constitution of the United States. “Nor 
shall any person be subject for the same offense, to be twice 
put in jeopardy of life or limb;” and that when the defend- 
ant was committed to the jury, her life was put in jeopardy, 
and that she was entitled of right to receive from that jury a 
verdict acquitting or convicting her, but that without the con- 
sent of herself or counsel the Court discharged the jury, that 
she may therefore claim that she may not again be put in 
jeopardy, that is, may be discharged from custody and prose- 
cution. We shall refer later to the authorities adduced in 
support of this proposition. 
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It is to be observed that the language of our Constitution is 
full and explicit. To sustain such a plea in bar, there must 
have been a trial upon a good indictment proceeding to a ver- 
dict acquitting or convicting the defendant. 

The case of a jury being discharged before rendering a ver- 
dict is contemplated by Section 1204 of the Civil Code: 
“When any jury shall return into Court and state that they 
cannot agree upon a verdict, the Court may, in its discretion, 
discharge such jury, or remand them to the jury room for 
further deliberation;” and by Section 3, Chapter 40 of the 
Statutes of 1876, which is a re-enactment of Section 1178 of 
the Code, containing the clause: “The successive disagree- 
ment of two juries impaneled to try the cause shall operate 
as an acquittal of the accused.” 

Under such a constitutional provision and statutes concern- 
` ing the discharge of juries, it would seem to be beyond con- 
troversy in this Kingdom, that it lies in the discretion of the 
Court to discharge a jury for failure to make a verdict; that 
the discharge of one jury does not affect the right of the 
prosecution to put the defendant on a second trial, and that if 
a second jury are unable to form a verdict, and the Court shall 
see fit to discharge them, the defendant shall stand acquitted. 

We say for failure to make a verdict, although the language 
of the statute, Section 1204, is: “Whenever any jury shall 
return into Court and state that they cannot agree upon a ver- 
dict.” Section 1178, bases the acquittal on the fact of the 
disagreement of two juries. We must interpret the statute to 
mean that the judge may discharge a jury, when, in his judg- 
ment it appears that they cannot agree, after a sufficiently 
long time has been spent in deliberation. It cannot be a 
reasonable construction to hold that the Court must wait till 
the jury may formulate this fact in the terms employed in the 
statute. 

It will appear by the statement below of what passed in this 
case, that the jury informed the Court that they had not 
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agreed. This is equivalent to saying “they cannot,” and the 
law does not require them to anticipate the future and say 
that they will not thereafter agree. 

It would seem that the authors of the Constitution and 
Statutes intended by this phraseology to prevent the contro- 
versies which have arisen from the rule against the second 
jeopardy of life or limb—or as we should strictly say of life or 
liberty, there being no penalty of maiming in existing civil- 
ized law. The force of the phrase quoted from the Constitu- 
tion of the United States, and found in some State Constitu- 
tions, depends on the common law, of which it is a maxim 
established in the Magna Charta, and it has received lumin- 
ous interpretation by the highest English authorities. The 
case of Winsor vs. the Queen, in 1866, reported in Vol. 1 
Queen’s Bench Cases, pages 289 et seq., reviews the line of 
precedents, and considers the origin of the legal tradition, 
that a jury once charged with the issue of a party’s guilt or 
innocence, must be held together until a verdict is reached, or 
if discharged, it is with the result of acquittal. 

Chief Justice Cockburn and Justices Blackburn, Mellor and 
Lush pronounce opinions. 

The record of a conviction for felony (murder) showed that 
on the trial of the indictment, the jury being unable to agree, 
the Judge discharged them; that the prisoner was given in 
charge of another jury at the next assizes and a verdict of 
guilty returned, and judgment and sentence passed. On writ 
of error, this learned Court held that the Judge had a discre- 
tion to discharge the jury which a Court of Error could not 
review; that the discharge of the first jury without a verdict 
was not equivalent to an acquittal, and that a second jury pro- 
cess might issue. 

We may state the facts and circumstances of the case at bar, 
but in so doing we do not propose to review the act of the 
Circuit Court discharging the jury. Our statute as cited, Bec- 
tion 1204, places this in the discretion of the Court holding 
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the trial, and established legal principles will not permit the 
discretion of a Court to be reviewed. 

The jury retired after the charge of the Court at 4:40 P. M. 
to consider of their verdict, and at 11:35 a. M. returned into 
Court presenting a “verdict” of acquittal, five jurors dissent- 
ing. The Circuit Judge then sitting, the presiding Justice 
not being present, said that this was not a verdict, and directed 
them to retire again to consider. At 9:30 A. M. of the next 
day the jury are called in and by their foreman say that they 
stand eight to four, upon which the Court discharged the jury. 
It would appear by this that the jury had deliberated for 
seventeen hours without obtaining the unanimity of the nine, 
who must agree to a verdict. The language of Chief Justice 
Cockburn in Winson’s case may here be cited as expressing 
our view. He says: “We find in the case of Rex vs. Cobbett, 
that most excellent and learned Judge, Lord Tenterden, dis- 
charged a jury of his own act and in the exercise of his dis- 
cretion after they had been in deliberation fifteen hours; and 
other instances have been cited where Judges have acted in a 
similar manner. It appears to me that if the true principle 
on which justice ought to be administered is regarded, it is 
essential in trial by jury not to abridge the Judge’s discretion, 
but to leave it unfettered.” After speaking. of the harsh 
measures formerly used to coerce juries to an agreement, he 
says: “We do not desire that the unanimity of a jury should 
be the result of anything but unanimity of conviction. When 
therefore a reasonable time has elapsed and the Judge is per- 
fectly convinced that the unanimity of the jury can only be 
obtained through the sacrifice of honest, conscientious con- 
victions, why is he to subject them to torture, to all the misery 
of men shut up without food, drink or fire, so that the mi- 
nority, or possibly the majority, may give way and purchase 
ease to themselves by a sacrifice of their consciences? I am of 
opinion that so far from the practice of thus discharging a 
jury being a mischievous one, it is one essential to the up- 
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holding of the pure, conscientious and honest discharge of the 
duties of a juryman.” 

The same Judge in this case thus interprets the maxim that 
no man is to be put in peril twice on the same charge: “We 
must apply that great fundamental maxim of the criminal law 
according to its true meaning. It means this, that a man shall 
not twice be put in peril after a verdict has been returned by 
the jury; that verdict being given on a good indictment, and 
one on which the prisoner could be legally sentenced. It does 
not, however, follow that if from any particular circumstances 
a trial has proved abortive, that then the case shall not be 
again submitted to the consideration of a jury and determined 
as right and justice may require.” 

Now to speak of the authorities adduced by the defendant. 
People vs. Goodwin, 18 Johnson, 187, cited from 9th Ameri- 
can Decisions, of date 1820, holds the doctrine we have ex- 
pressed, that the power of discharging a jury exists in case of 
necessity. Chief Justice Spencer adopts the observation of 
Justice Kent in People vs. Olcott that “every question of this 
kind must rest with the Court under all the particular or pecu- 
liar circumstances of the case. There is no alternative, either; 
the Court must determine when it is requisite to discharge, or 
the rule must be inflexible that after the jury are once sworn 
no other jury can in any Court be sworn and charged in the 
same case. The moment cases of necessity are admitted to 
form exceptions, that moment a door is opened to the discre- 
tion of the Court to judge of that necessity and to determine 
what combination of circumstances will create one.” 

It was pressed in argument that the jury having, although 
improperly, announced at 11 Pr. M. that they stood seven for 
acquittal and five for conviction, and at 9:30 the next morning 
that they stood eight to four, showed that they were progress- 
ing towards a verdict acquitting the prisoner, and that if they 
had been sent back to their room again it is likely that one 
juror of the four might have gone over to the majority, giving 
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the nine needed to make a verdict. It might so have resulted. 
But it is not the duty of the Court to force a verdict, either of 
guilty or not guilty, which would not be the deliberate, volun- 
tary and reasonable judgment of every one of the jurors ren- 
dering it, and this principle would be violated by the moral 
coercion of a single juror. It was for the Judge who knew 
the “particular or peculiar circumstances” of that case, then, 
to exercise the discretion vested in him by our statutes, and 
in accord with the principles of the common law. 

In O’Brian vs. Commonwealth (Kentucky), cited from 15 
Am. Rep., a juror was discharged after the trial had com- 
menced, on his statement that he had been one of the grand 
jury, and another juror being drawn the trial proceeded. The 
decision of the Court appears to be based on some particular 
statutes of that State. In so far as the Court held that the 
discretion of the Judge could be reviewed, or that the pro- 
vision of the State Constitution that no person shall be twice 
put in jeopardy, applied to a trial by a jury not properly con- 
stituted, we must hold that the weight of better authority is 
adverse. 

Likewise in People vs. Cage, 48 Cal., 323. Here a jury 
had considered of their verdict for four days. The time for 
the adjournment of the Court having come, the Court directed 
the sheriff to inquire if they had reached a verdict. They 
replied they had not, and could not agree, whereupon, without 
calling the jury to the bar, the Court closed the term and let 
the jury go. 

It is sufficient reply to this authority that our constitutional 
provision is that a good conviction or a good acquittal is the 
bar to another trial, and our statute by providing that the suc- 
cessive disagreement of two juries shall operate to acquit a 
prisoner, very plainly carries that the disagreement of one 
jury does not have that effect. 

The case on which defendant’s counsel chiefly depends is 
that of Com. vs. Cook, 6 Sergeant and Rawle, Chief Justice 
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Tilghman giving the opinion. In this case three prisoners in- 
dicted jointly for murder were tried together. The jury re- 
turned into Court and announced that they had agreed on a 
verdict as to two, but would not be able to agree as to the 
third defendant, whereupon the Court discharged them. Chief 
Justice Tilghman held that the jury should have been allowed 
to render their verdicts separately for the defendants so far as 
they had agreed. He must presume that the verdicts were of 
acquittal, and being forbidden to make inquiry as to which 
they applied, must discharge all the prisoners. Thus the judg- 
ment of the Court rested sufficiently on this circumstance, 
which does not apply to the case at bar. The Court then goes 
on further to examine the power of a Judge to discharge a 
jury when they fail to agree. We have said that our statute 
and Constitution Rave given an authority which is not to be 
set aside by precedents. 

For these reasons we are compelled to deny the motion. 

Attorney General Preston for the Crown. 

J. M. Davidson for defendant. 

Honolulu, July 19, 1879. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1879. 
Harris, C. J., McCully, J., (Judd, J., dissenting.) 


MAKEA, K, vs. NALUA, K. 


ON QUESTION RESERVED. 


BY THE STATUTES OF DESCENT, the inheritance of collaterals terminates 
with the brothers and sisters of the parents of the intestate and their 
direct descendants. Plaintiff’s grandfather being brother to intes- 
tates grandmother, he as intestate’s second cousin cannot inherit 
írom her. 
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The relationship of grand-uncle to a deceased intestate is not an inherit- 
ing relationship. 
Semble. A grandfather cannot inherit from his grandson. 

Opinion of a majority of the Court by Hargis, C. J. 

This is an action of ejectment for a piece of land in Koo- 
laupoko, Oahu. The jury rendered a verdict for the plaintiff, 
to which the defendant excepted and moved for judgment non 
obstante veredicto, on the ground that by the evidence of the 
plaintiff he is not within the degree of relationship which by 
the statutes of this country would entitle him to inherit. 

The land was patented to Hinaaimalama, who died leaving 
an infant son Kupau and a widow Kalele; the son died soon 
after, and the estate vested in his mother Kalele. Makea, the 
plaintiff, claims that his grandfather Kumaiahea was brother 
to Keawelaikini, the grandmother of Kalelé, making him Ka- 
lele’s second cousin. The question reserved for the considera- 
tion of the Court is whether such a relationship is capable of 
inheriting by the statute of descent in this country. 

The defendant contends that the statute terminates the in- 
heritance of collaterals with the brothers and sisters of the 
parents and their direct descendants, and prohibits the in- 
heritance from going any further back, and thus cuts off the 
grand-uncles and grand-aunts and their descendants. 

PER CURIAM. 

On account of the comparatively recent period at which 
regular government and rights of property in land have been 
established in this country, there is no necessity of inquiring 
into any ancient laws or customs touching the descent of prop- 
erty. Previous to the year 1846, it cannot be said that the com- 
mon people had any rights of property in land by inheritance, 
since they were liable at all times to be dispossessed of their 
holdings at the arbitrary will of their own chiefs; and even the 
superior classes themselves, although they were accustomed 
when in expectation of death to designate the person whom 
they desired to be heir to their property, yet this will (kauoha), 
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though generally respected, was liable at all times to be de- 
feated or modified by the will of the superior chief. It was 
not until the year 1839 that any rights of property were estab- 
lished in the common people. In that year protection was 
declared, both for person and property, in the following words: 
“Protection is hereby secured to the persons of all the people, 
together with their lands, their building lots and all their 
property.” See Declaration of Rights, page 10, Old Laws. 
Although this simple decree was a step towards establishing 
the rights of the people in their property, yet there was no 
recognition of the right of inheritance. It was simply intended 
to confirm the living people in their present possession, and 
did not alter the rights of the chief to re-distribute the land to 
whomsoever he might see fit, on decease of the tenant. Thus, 
it will be seen, there are no ancient rights and customs to in- 
quire into, and all rights of property and inheritance began at 
the time of the initiation of settled government in 1846. In 
that year a code of laws was published, and the Land Com- 
mission was established and went into operation. All rights 
of inheritance therefore were created by the statute. In the 
Statute Laws of 1846, page 101, Section 7, it is enacted: 
“Lands so patented (that is, purchased from the Government), 
shall never revert to the King of these Islands, nor escheat to 
this Government for any other cause than attainder of high 
treason, as defined by the Criminal Code, or for the non-pay- 
ment of taxes as prescribed in the third part of this Act, or 
for the utter default of heirs of the testate or intestate owners, 
being Hawaiian subjects, as in fifth part of this Act pre- 
scribed ;” and at page 199 of the same Code, Section 6, it is 
enacted: “The rules of descent and natural inheritance shall 
be those defined by the Civil Code.” But in the fifth part of 
the Act there was no provision for inheritance, and the fair 
inference is, that inasmuch as the Land Commission was then 
sitting, and was passing directly upon each individual claim, 
it was not deemed expedient to make a provision for so im- 
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portant a matter until there should be farther time to think of 
it, and to reconcile the chiefs to a measure which would de- 
prive them of important rights which they had been accus- 
tomed to exercise. Accordingly we find that in 1850 the first 
enactment touching inheritance was passed. The circum- 
stances of the country did not render such an act imperatively 
necessary before that time; because, as it has been said be- 
fore, the Land Commission, during the three years preceding, 
had been occupied in collecting testimony, and not long pre- 
viously had begun to adjudicate upon the rights of possession 
of individuals. This first enactment reads as follows, so far 
as it is applicable to this case: 

“Whenever any person shall die intestate within this King- 
dom, his property, both real and personal, shall descend to 
and be divided among his heirs as hereinafter prescribed ;” 
and the second section, after setting forth the manner of de- 
scent to lineal descendants, proceeds to enact: “If the intestate 
shall leave no issue, his estate shall descend one-half to his 
widow, and the other half to his father and mother as tenants 
in common; if he leave no widow, nor issue, the whole shall 
descend to his father and mother, or to either of them if only 
one be alive.” 

“Tf he shall leave no issue nor father nor mother, his estate 
shall descend one-half to his widow, and the other half to his 
brothers and sisters,and to the children of any deceased brother 
or sister by right of representation; if he shall leave no issue 
nor father nor mother, and no brother or sister, his estate shall 
descend one-half to his widow, if any, and one-half to the 
brothers and sisters of his father and mother, and to their 
children by right of representation; and if he leave no widow, 
then such collateral heirs shall inherit the whole estate; pro- 
vided, always, that if the estate come through either parent, 
the brothers and sisters of that parent shall be preferred to the 
others.” 

“Tf the intestate shall have been married and leave no kin- 
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dred but a widow, then she shall inherit all his estate; and if 
the intestate be a woman and leave no kindred but her hus- 
band, then he shall inherit all her estate.” 

The law as subsequently re-enacted in the Civil Code in 
1859, differs from this in no material degree. This law pre- 
scribes the line of descent. The first section states distinctly 
that the property is to be divided among his heirs as herein- 
after prescribed, which is the same as to say that in the new 
order of things, there having been no heirship before, those 
persons enumerated in that statute should be heirs and none 
other. When it says in the last paragraph, “if'the intestate 
shall leave no kindred but a widow, she shall inherit all his 
estate,” it does not mean that she is to contend against every 
person claiming kinship, however remote, but the persons 
meant by “kindred” in that section are those enumerated 
above and none other. 

If the circumstances of the country at the time of the enact- 
ment of this statute be taken into consideration, it will be seen 
that there was a difficulty of tracing remote collateral rela- 
tions. Only ten of the American States by their statutes, ex- 
pressly carry the inheritance farther back than ours. In all 
these statutes, there are words similar to these: “If there be 
neither of these (relations), then to the next of kin in equal 
degree;” “In cases not provided for by the statute, the in- 
heritance descends according to the course of the common 
law;” ande when it is considered that the compilers of the 
Civil Code had all these statutes before them, it is impossible 
to conceive that they omitted these provisions unintentionally. 

Again, Section 1453 of the Civil Code enacts, that, “If any 
illegitimate person shall die intestate without leaving lawful 
issue or a widow, his estate shall descend to his mother, but if 
he leaves a widow, she shall inherit one-half and his mother 
the other half, but if his mother be not living and his widow 
is, then the widow shall take the whole; otherwise his estate 
shall escheat to the Hawaiian Government.” Now, if there 
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be anything in the argument adduced from Section 1451, to 
the effect that, if the deceased has any kindred, though not 
within the degrees prescribed by the statute, his estate shall 
not escheat to the Hawaiian Government, how would such a 
construction square with Section 1453, above quoted? The 
brothers and sisters of the mother of the illegitimate son 
would quite as easily be ascertained, as though he were legiti- 
mate, and yet, they are declared by this statute to be not 
“kindred” within the line of inheritance, and yet, surely such 
brothers and sisters are ascertainable kindred. All this tends 
to show that the word “kindred” in Section 1448 of the Civil 
Code, as well as in Section 1451, means the kindred pre- 
scribed by the statute and none other. And it is worthy of 
observation, that by the last paragraph of Section 1448, the 
widow is expressly defined as “kindred.” 

The fact is, that the State had the right to limit the heir- 
ship as they saw fit, and they have limited it by express 
words, as far as regards collateral heirship, to the uncles and 
aunts of the deceased persons and their descendants by repre- 
sentation. Let us take an example which is plain enough. 
Suppose a father possessing property died, leaving an infant 
son heir to his property; that infant son is being brought 
up in the household of his grandfather and dies yet a child— 
natural reason might say that the grandfather shall be the 
heir to his grandson, as he certainly would have been the 
heir to his own son, had it not been for the grandson. Now, 
could it be said for a moment that in the face of this statute 
any Court could decree the property to the grandfather, there 
being uncles and aunts yet living, but by the statute the prop- 
erty of the deceased boy would go to the brothers and sisters 
of the father first, because he would have acquired the prop- 
erty, and if there were none, then to the brothers and sisters 
of his mother, and the paternal grandfather would thus be 
cut off entirely from the estate which his son had acquired. 
The force of this example is to show that no matter how 
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different views of natural reasons may induce us to think that 
an estate should take such and such a course, the Legislature 
cannot be presumed to have intended anything beyond the 
statute that they have enacted or different from it; the statutes 
have prescribed those who are to be reckoned “kindred” and 
heirs, and we cannot go outside of it. 

We are, therefore, of the opinion that the contention of the 
defendant in this action is correct, and that the plaintiff is 
not within the degree of relationship which would entitle 
him to inherit by the statute, and therefore order that judg- 
ment be entered for the defendant, non obstante veredicto. 

Messrs. Castle & Hatch for plaintiff. 

Messrs. Dole and Kaulukou for defendant. 

Honolulu, October 24, 1879. 


KAHIUKA ET AL. v8. HIKAALANI HOBRON AND E. C. HOBRON, 
HER HUSBAND. 

In this case the relationship relied upon by the plaintiff is 
that of grand-uncle to the person who died last seized. 

The reasoning in the case of Makea, k., vs. Nalua, k., will 
apply, and therefore judgment must be entered for the de- 
fendant, non obstante veredicto. 

A. B. Hartwell for plaintiff. 

Messrs. Preston and Brown for defendants. 

Honolulu, October 24, 1879. 


DISSENTING OPINION OF JUDD, J. 


It is prescribed by the Civil Code of 1859, that “The prop- 
erty, real and personal, of a person who shall die intestate, 
within this Kingdom, shall descend to and be divided among 
his heirs, as hereinafter prescribed—and * * * if he 
shall leave no issue, nor father nor mother, and no brother nor 
sister, his estate shall descend one-half to his widow, if any, 
and one-half to the brothers and sisters of his father and 
mother and to their children and heirs, by right of represen- 
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tation; and if he leave no widow, then such collateral heirs 
shall inherit the whole estate; provided, always, that if the 
estate come through either parent, the brothers and sisters of 
that parent shall be preferred to the others; if the intestate 
shall have been married and leave no kindred but a widow, 
then she shall inherit all his estate; and if the intestate be a 
woman, and leave no kindred but her husband, then he shall 
inherit all her estate.” 

The defendant contends that the statute terminates the in- 
heritance of collaterals with the brothers and sisters of the 
parents and their direct descendants, and prohibits the inher- 
itance from going any further back, and thus cuts off the 
grand-parents and great-uncles and great-aunts of an intestate 
and their descendants, from. inheriting from him. 

In the discussion of this question, it becomes necessary to 
review the enactments of the Legislature on this subject. I 
find in the “Act to organize the Executive Departments,” 
Laws of 1846, p. 199, the following: “The rules of descent 
and natural inheritance shall be those defined by the Civil 
Code.” On page 101 of the same Act, I also find that lands 
which are patented shall never revert or escheat to the Gov- 
ernment, * * * except * * * “for the utter default 
of heirs of the testate or intestate owners * * * as in 
the fifth part of this Act prescribed.” 

It is evident from the above that a statute of descent was 
contemplated by the Legislature to form a part of the Organic 
Acts of 1846. It was not enacted until 1850. It is equally 
evident to me that the Legislature, when it used the forcible 
and clear language that there should be no escheat except for 
the “utter default of heirs,” recognized that those of the blood 
of the intestate were “heirs,” and capable of inheriting land, 
though no statute of descent had then been enacted. In the 
case of L. Keelikolani vs. James Robinson, 3 Haw. Rep., 515, 
the Court held that at the time of the death of Kalaimoku, 
1827, “there was a common law of inheritance, liable to be 
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modified or defeated, but perfectly good until such an event.” 
It is quite true that in the above quoted case, the inheritance 
was of a son to his father (Leleiohoku to Kalaimoku), which 
is universally conceded as being according to the “dictates of 
natural affection,’ but from the language above used by the 
Court we may rightly infer, that if the case had arisen the 
Court would not have hesitated to investigate any claim of 
heirship by blood, and recognize it though no statute of 
descent had then been passed. The statute of descent of 1850 
is the same as the present one, except that the addition of the 
words “and heirs” is made in the Act of 1859, after the 
words “and to the brothers and sisters of his father and 
mother, and to their children,” which was an evident omis- 
sion in the Act of 1850. 

It is noticeable that of the statutes of descent of the thirty- 
six States of the American Union, but ten expressly carry the 
inheritance further back than the brothers and sisters of the 
father and mother and their children and heirs; but in all 
these statutes there are words like the following: “If there 
be neither of these, then to the next of kin in equal degree.” 
See Statutes of Vermont and California. 

“If he leaves no issue and no father, mother, brother nor 
sister, then to the next of kin in equal degree.” See Statute 
of Massachusetts. 

In some States where grand-parents and their descendants 
are prescribed as inheriting, there is added: “In cases not 
provided for by the statutes, the inheritance descends accord- 
ing to the course of the common law.” See Statutes of 
Arkansas. 

Our statute contains no enactment that in cases not specifi- 
cally provided for by the statute, the inheritance shall descend 
according to the course of the common law, nor is there a pro- 
vision that in default of the relationship by the statute 
declared to be capable of inheriting, the estate shall go to the 
“next of kin;” but it must also be observed that there are no 
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express words declaring that the next of kin do not inherit, in 
default of statutory heirs. I am strongly impressed with the 
idea that the Legislature did intend that the next of kin should 
inherit in such case. They declare in the section we are con- 
sidering that if the intestate “leave no kindred but a widow, 
then she shall inherit all his estate.” Though speaking of a 
widow as “kindred” to her husband, is not an ordinary use of 
language, yet there is authority for it. However this may be, 
the idea is here distinctly conveyed, that the previously men- 
tioned relationships not existing, in default of all kindred, the 
widow inherits all, and in like case, if the intestate be a woman 
then her husband. 

So in Section 1451 the Act reads that “if the intestate leave 
no kindred, his estate shall escheat to the Hawaiian Govern- 
ment.” This is the same as if it said, “There shall be no 
escheat if the intestate leave any kindred.” 

It is the duty of the Court to give force and effect, if pos- 
sible, to every part of a statute, and to understand words in 
their most known and usual signification. 

See Chapter III, Civil Code. Now the word “kindred” 
means a relation by birth or consanguinity; and it is only in 
default of kindred that the estate can escheat. It therefore 
follows that the plaintiff, who has shown himself to be next of 
kin to the person last seized, does inherit the estate, the de- 
fendant not having shown that he is nearer. 

The statute nowhere says that only those kindred who are 
therein mentioned are to be considered as kindred; and it is 
forced and unnatural to say that the Legislature meant to sup- 
ply the words so as to make the statute read, “If the intestate 
leave no kindred of the degree of those mentioned in the 
previous sections, his estate shall escheat to the Hawaiian 
Government.” 

It is not to be presumed that the Legislature of a country, 
where owing to the fact that the aboriginal population is fail- 
ing, lineal heirs are often not to be found surviving, and where 
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remote collateral heirs are more likely to inherit, had any such 
intention. A construction that would cut off a grandfather 
from the inheritance is not to be favored, for that would be 
favoring escheats, and only a positive enactment of the Legis- 
lature can effect this. 

It is a rule of the common law that “upon failure of lineal 
descendants or issue of the person last seized, the inheritance 
descends to the collateral relations of the first purchaser.” If 
it were necessary in arriving at this decision the Court would 
be authorized by Section 823 of the Civil Code to cite and - 
adopt the reasonings and principles of the common law on this 
point; but the Court, in affirming the principle that the next 
of kin inherit in default of heirs specifically provided for by 
the statute of descent, does not import into our jurisprudence 
a statute or usurp the function of the Legislature by adopting 
an arbitrary rule, for I find from the words of the statute 
itself that such is its obvious intent and meaning. No foreign 
statute that I am aware of disinherits the next of kin, and I 
do not think that ours intended to. 

In my opinion the verdict of the jury must stand. 


KAHIUKA, K., AND AKAHI, W., V8. HIKAALANI HOBRON AND E. C. 
HOBRON, HER HUSBAND. 


In this case the relationship relied upon by the plaintiffs is 
that of grand-uncle to decedent. The reasoning in the case of 
Makea, k., vs. Nalua, k., will apply, and the verdict must stand. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1879. 
Harris, C. J., Judd and McCully. JJ. 


RAYMOND & WILSHIRE vs. N. B. DOLE AND W. L. WILCOX, 
ASSIGNEES IN BANKRUPTCY OF E. NTREHZ. 


SUBMISSION OF FACTS UNDER THE CIVIL CODE. 


BY THE TERMS OF the written agreement of sale the title to the property 
was not to pass to purchaser until full payment had been made, and 
in default of payment the vendor was to have the right to take pos- 
session of the property ; 

HELD, payment was a condition precedent and the property did not pass 
to the purchaser’s assignees in bankruptcy. 


Opinion of the Court by JUDD, J. 

It appears by the submission that a fireproof safe was de- 
livered by plaintiffs’ agent, C. O. Berger, to E. Strehz, in 
Honolulu, who signed the following paper: 

“HONOLULU, May 30, 1879. 

“Raymond & Wilshire, San Francisco, California—Please 
ship as directed one No. 3 Macneale & Urban fireproof safe, 
of the dimensions specified below, marked to E. Strehz, Town 
of Honolulu, Hawaiian Islands, via schooner, for which (de- 
livered at wharf or depot in Honolulu) I agree to pay to your 
order the sum of ($165) one hundred and sixty-five dollars in 
U. N. gold coin, as follows: Will remit 90 days after arrival 
of safe. Letter E. Strehz. And it is agreed that you do not 
part with nor relinquish your claims on or tifle to said safe 
until all deferred payments or notes are fully paid, and in de- 
fault of the payment for the safe as agreed, you or your agent 
may, without process of law, take possession of and remove 
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said safe and retain any payments that may have been made 
on account of said safe, in lieu of the use of said safe, or charges 
and damages on same. It is further agreed that all payments 
are to be made free of expense to Raymond & Wilshire, at 
their office in San Francisco, or they, at their option, may 
draw on us as payments fall due for amount due and exchange 
added. 

“Outside dimensions: 3614 inches high, 26 inches wide, 
231% inches deep. C. O. BERGER, Agent. 

E. STREHZ.” 

Strehz filed a petition in bankruptcy August 5, 1879. The 
safe was then in his possession, and it passed to his assignees 
in bankruptcy. He had not paid the agreed price or any part 
of it. The plaintiffs claimed possession of the safe of the de- 
fendants, who are Strehz’s assignees in bankruptcy, and the 
question is whether they are entitled to it. 

This question is one that has had much attention from Courts 
and text writers. 

The purchaser in the case at bar agrees that the sellers “do 
not part with nor relinquish their claims on or title to the safe 
until all deferred payments or notes are fully paid,” thus 
making it clear that it was the intention of the parties that it 
was a sale conditioned on the payment, and that the time 
when the title was to pass to the purchaser was when payment 
was fully made. l 

Benjamin on Sales, Section 320, has the following rule: 
“Where the buyer is by the contract bound to do anything 
as a condition, either precedent or concurrent, on which the 
passing of the property depends, the property will not pass 
until the condition be fulfilled, even though the goods may 
have been actually delivered into the possession of the buyer.” 

The note to the above text is, “Where goods are sold at a 
fixed price, to be paid on a certain day, and delivery is made 
upon an agreement, express or implied, that until the price is 
paid the title is to remain in the vendor, payment is a con- 
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dition precedent, and until performance the property is not 
vested in the purchaser.” The citations fully support the text. 

Blanchard vs. Child, 7 Gray, 155. Here an omnibus was 
delivered under an agreement that the purchaser might use 
it, and that it should become his property on the payment of 
$150, but if he failed to pay that sum, it should remain the 
property of the plaintiff, and he should pay a reasonable sum 
for its use. The purchaser took the omnibus, repaired it, used 
it, painted his name on it; when it was attached and sold on 
execution of third party, it was recovered by replevin at the 
suit of the seller. The Court held that “the sale of the om- 
nibus on a condition which had not been complied with by 
the vendee vested no title in him which could pass by the 
sale on execution to the defendant.” The right of property 
still remained in the plaintiff. 

In the case of Burbank vs. Crooker, 7 Gray, 158, the same 
principle is affirmed; but the Court distinguishes a sale of 
individual articles in a country store, where the plaintiff might 
be estopped to assert any right adverse to a subsequent pur- 
chaser, he having placed the goods in the hands of a dealer 
on the understanding that they were to be thus used. 

In Day vs. Bassett, 102 Mass., 445, the buyer of machinery, 
who held it on condition that it should remain the property of 
the seller until the price was paid, sold it to a third person, 
and afterwards tendered the price to his seller, who had never 
demanded payment. Held, upon the tender, although it was 
refused, the title passed to third person, and the Court, Chap- 
man, C. J., said that the condition had been fulfilled, and the 
purchaser’s title completed by the tender. 

See also Zuchtmann vs. Roberts, 109 Mass., 53, and Benner 
vs. Puffer, 114 Mass., 377 (1874), where the Court held that 
when by agreement for sale the title is to pass not upon de- 
livery but upon a subsequent payment, the vendor, the vendee 
being in default, may retake the goods from one claiming 
through the vendee. 
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In Porter vs. Pettengill, 12 N. H., 299, Parker, C. J., said 
that as the purchaser by the terms of his receipt was to pay 
for the cooking stove and furniture so much a month or return 
it, it was a bailment until the price was paid, and the sellers 
did not intend to part with the property until they received 
their pay. 

In McFarland vs. Farmer, 42 N. H., 386, horses had been 
exchanged, Soule, one of the parties, agreeing to pay $75 in 
addition, and it was verbally agreed that the horse received 
by Soule should be the plaintiff’s until the money was paid. 
The horse was attached at the suit of a third party and sold. 
Sargent, J., said: “As between the parties to the contract 
the property will not be presumed to pass, against the express 
agreement of the parties that it should not pass; but on the 
other hand, it is the policy of the law to carry out and effectu- 
ate the intent of the parties where that can be done without 
prejudice to the rights of third parties whose interests may 
have become involved in the subject matter of the contract.” 

In New York State, Herring vs. Hoppock, 15 N. Y., 409, 
the plaintiff brought an action against the defendant for 
wrongfully taking and converting an iron safe. The plaintiff 
delivered the safe to the purchasers, who signed the following 
agreement: 

“NEw York, February 6, 1852. 

“Received from Silas C. Herring one Salamander patent 
safe, No. 4910, delivered to us this day under a bargain for 
the sale thereof, and for which we have given our note at six 
months for $285. And.it is expressly understood that Her- 
ring neither parts with, nor do we acquire, any title to said 
safe until said note is fully paid; and in case of default in the 
payment thereof at maturity, said Herring is hereby author- 
ized to enter our premises and take and remove said safe and 
collect all reasonable charges for the use of the same. 

“Brooks & HOPKINS.” 

Brooks & Hopkins failed to pay their note. The safe was 
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levied upon under two executions, one in favor of the defend- 
ant Hoppock and the other in favor of one Jackson. After 
levy, and before sale, the plaintiff Herring notified the officer 
of his title to the safe. 

The Court, Paige, J., said: “The special agreement under 
which the safe was delivered by the plaintiff to Brooks & 
Hopkins was nothing more than an executory contract of sale, 
to be completed on the payment at its maturity of the note for 
$235 given for the stipulated price of the safe. This agree- 
ment neither divested the plaintiffs’ title to the safe nor trans- 
ferred any title to it to Brooks & Hopkins. The only interest 
the latter could possibly acquire by virtue of the agreement in 
respect to the safe was a right by implication to its use until 
the maturity of the note, and that interest terminated the mo- 
ment Brooks & Hopkins made default in the payment of the 
note at the time it became due.” 

Comstock, J., said: “The sale was a conditional one, so 
that no title to the safe could vest in Brooks & Hopkins until 
they paid the note given for the price.” 

This case is on all fours with the one at bar, and is de- 
cisive of it in our minds. We have quoted thus extensively 
from the authorities, as the case is a new one to this country. 
We have been shown some recent cases, which are urged to 
induce the Court to disregard this reasoning. The cases are 
Domestic Sewing Company vs. Anderson, reported in 15 Al- 
bany L. J., p. 64, and Victor Sewing Machine Company vs. 
Hardus, 16 Id., p. 442; also, Green vs. Church, 17 Id., p. 299. 
In these cases the “receipt” for the sewing machine was an 
artfully drawn lease, in which the rental was really the agreed 
price of the machine, and the Courts allowed parole evidence 
to show what the rea] bargain was between the parties, and in 
some cases set the “receipt” aside as fraudulent and contrary 
to public policy. In all these cases, a large proportion of the 
price had been paid and the seller or lessor sought to recover 
possession of the machine by replevin. In the case at bar we 
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are free from embarrassment on this case, because no part of 
the price of the safe has been paid, the bankruptcy in fact 
intervening before the stipulated time of payment. We have 
no occasion to say what we would hold in cases like the above 
cited where deferred payments were required and made. 
Judgment for plaintiffs for possession of the safe and costs. 
R. F. Bickerton for plaintiffs. 
S. B. Dole for Assignees. 
Honolulu, October 25, 1879. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1879. 
Harris, ©. J., Judd and McCully, JJ. 


J. L. KEAUNUI ET AL., vs. H. POKA ET AL. 


EJECTMENT—ON WRIT OF ERROR. 


THE PARTIES TO THE SUIT agreed to take a verdict for one-half of the 
land each; 

Herp, that a writ of error will not lie to correct the mistake of the 
plaintiff in consenting to such a verdict. 


Opinion of the Court by Jupp, J. 

This is a writ of error coram nobis, and the following is the 
assignment of error: “That an action of ejectment was by 
them (the plaintiffs) entered in the July Term, 1879, of the 
Supreme Court against said Poka and all above named, and 
that said action came on to be heard at said term before a jury, 


238 HAWAIIAN REPORTS, 1879. 


J. L. Keaunui et al. v. H. Poka et al. 


and a verdict was returned for the plaintiffs for one-half of the 
premises claimed. And your petitioners deem themselyes 
aggrieved by said verdict and assign the following cause of 
error, viz.: During said trial it was proved that Kekuaiwahia, 
w., the awardee and owner of the premises in dispute, died in 
the year 1848, leaving her surviving, her husband Poka, no 
children, and other kindred of her own, through whom these 
plaintiffs claim; and that her husband Poka died a few days 
after her. And the jury were thereupon instructed that said 
Poka was heir of one-half of the property of said Kekuaiwahia; 
and that the plaintiffs were entitled to one-half only, they 
claiming through the kindred of said Kekuaiwahia. And 
your complainants say, that at the time of the death of said 
Kekuaiwahia and Poka, the statute of descent now in force had 
not been enacted; and that by the law then in force said Poka 
was not entitled to any part of the property of his wife as her 
heir, but that all her property descended to her kindred at the 
expiration of the courtesy of her husband.” 

The following is the record in the case: “The parties to 
the suit having agreed to take a verdict for one-half of the 
land, and each pay one-half of the costs, the Court, at 11:45 
A. M., addresses the jury and directs them to bring in a 
verdict accordingly; and without retiring the jury returned 
a unanimous verdict for the plaintiffs of one-half the land, the 
defendants to have the other half. The costs to be equally 
divided.” 

BY THE COURT. 

It appears from the above record that the parties came to an 
agreement, that is to say, for reasons best known to them- 
selves, they made a compromise, and agreed that the Court 
should instruct the jury to return a verdict for the plaintiffs 
* for one-half of the land, and for the defendants for the other 
half. The Court did as requested and the verdict was returned 
accordingly, which was followed by a judgment in due course. 
The plaintiffs in fact consented to judgment against themselves 
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for one-half of the land, and the case stands the same as it 
would have if the parties had come into Court, before the 
jury were empaneled and asked the Court to enter a judg- 
ment in favor of the plaintiffs for one-half of the land, and in 
favor of the defendants for the other half. 

The record, therefore, discloses no error, for the Court gave 
no ruling or opinion on any matter of law. 

An erroneous impression of the law under which the parties 
may have labored when they consented to such a verdict, is 
not an error which can be corrected, for it is not an error of 
the Court and could not have appeared on its record. 

The error, if any there was, was made or suffered by the 
plaintiffs themselves, and on the principle of the maxim, 
“Volenti non fit injuria,” it is remediless, because voluntarily 
suffered. ' 

No error being found, the former judgment is affirmed. 

Castle & Hatch for plaintiffs. 

Preston & Brown for defendants. 

Honolulu, October 16, 1879. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1879. 
Harris, C. J., Judd and McCully, JJ. 


In THE MATTER OF THE BOUNDARIES OF PULEHUNUI. 


AN AWARD OF THE LAND Commission of a land “by name” is intended 
to assign whatever was included in such land according to the bound- 
aries as known and used from ancient times. 

Every portion of the land constituting these Islands was included in 
some division, larger or smaller, which had a name and the bound- 
aries of which were known to the people living thereon or in the 
neighborhood. 
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On this appeal from the Commissioner of Boundaries the question is 
one of fact. 

Royal patents which are canceled have no legal existence for any pur- 
pose. 

A survey made ex parte and not supplemented by evidence is of no 
more value as evidence than the opinion of the surveyor as to the 
boundaries of a land. 

In a case of this character, the testimony of Kamaainas who were born 
and brought up on the land in question, and who were able to de- 
scribe and name the localities along the boundary given by them, is 
to be highly regarded. 

The fact that a boundary line is a natural and probable one adds weight 
to the testimony given supporting it. 

Opinion of the Court by McCuL.y, J. 

By appeal from the Commissioners of Boundaries for the 
Second Judicial Circuit. “Pulehunui” is the name of a tract 
of land on the Island of Maui, denominated an ahupuaa, which 
was awarded by the Commissioners to Quiet Land Titles by 
name without description of its boundaries. 

After the surrender by Kamehameha III, in 1848, of the 
greater part of the land of the Kingdom to his chiefs and 
people, the necessity of a speedy distribution of it in accord- 
ance with what may be called the feudal rights of the chiefs, 
required that awards of lands be made by name only without 
survey. No body of surveyors could have been found in the 
country or practically could have been brought here, who 
might have surveyed these large estates within the lifetime of 
half the grantees, so that every award should have been issued 
as of a tract defined by metes and bounds, or with even an 
approximate statement of the acreage. The “Mahele” or 
division was, therefore, made without survey. Tracts of land 
known to Hawaiians as an ahupuaa or ili were awarded to 
those entitled by name of the ahupuaa or ili. By such grant 
was intended to be assigned whatever was included in such 
tract according to its boundaries as known and used from 
ancient times. 

With the Hawaiians, from prehistoric times, every portion 
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of the land constituting these Islands was included in some 
division, larger or smaller, which had a name, and of which 
the boundaries were known to the people living thereon or in 
the neighborhood. Some persons were specially taught and 
made the repositories of this knowledge, and it was carefully 
delivered from father to son. 

The divisions of the lands were to a great extent made on 
rational lines, following a ridge, the bottom of a ravine or de- 
pression, but they were often without these and sometimes in 
disregard of them. Sometimes a stone or rock known to the 
aboriginals and notable from some tradition, or sacred uses, 
marks a corner or determines a line. The line of growth of a 
certain kind of tree, herb or grass, the habitat of a certain 
kind of bird, sometimes made a division. Through some 
parts of the country which must always have been unfre- 
quented by the general population, as thick forests, rough and 
barren mountain lands, their division lines lay, when they 
could be traced out by some persons at least in charge of the 
territory, whose business it was to know them. 

A principle very largely obtaining in these divisions of ter- 
ritory was that a land should run from the sea to the moun- 
tains, thus affording to the chief and his people a fishery 
residence at the warm seaside, together with the products of 
the high lands, such as fuel, canoe timber, mountain birds, 
and the right of way to the same, and all the varied products 

. of the intermediate land as might be suitable to the soil and 
climate of the different altitudes from sea soil to mountain- 
side or top. But this mode of allotment had numerous ex- 
ceptions, because some of the lands were for some reasons not 
always understood, and perhaps arbitrary in the beginning, 
very wide at the top, cutting off a great number of other lands 
from the mountain; others in like manner wide in the low- 
lands, cut off land from the sea. 

The contour of lands which have been surveyed and plotted 
is most irregular. The only general description would be that 
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the lines are not rectilinear, and that there is no preference 
for right angles. In size ahupuaas are found of from a hundred 
acres up to thousands, in several instances containing more 
than one hundred thousand and more than two hundred thou- 
sand acres. 

The statute which establishes the office of Commissioner of 
Boundaries prescribes that the holders of lands granted by 
name only shall apply to such Commissioner for the settle- 
ment and determination of the boundaries of what is claimed, 
presenting a general description of them by “survey or other- 
wise.” After notice to owners of adjacent lands, the Com- 
missioner sits to hear evidence of what are the ancient lines 
of the land in question, hearing what, is offered by the peti- 
tioner and adversely to him by others whose interests are 
affected. He may aid his information by going on the ground, 
and is to endeavor to obtain all information possible to enable 
him to arrive at a just decision. An appeal lies to the Su- 
preme or Circuit Court, on record of the evidence of witnesses 
before the Commissioner, which may be supplemented by 
further testimony. 

The late owner of the Ahupuaa of Pulehunui, Governor W. 
L. Moehonua, since deceased, having made application to the 
Commissioner of Boundaries, regular proceedings were had 
and the Commissioner arrived at a judgment which is formu- 
lated in the description notes and map of a certain survey 
made on behalf of the petitioner, or of the representative of. 
his estate. That is to say, the petitioner showed to the satis- 
faction of the Commissioner that the survey which he pre- 
sented and claimed by followed the true and ancient boundaries 
of Pulehunui. And the judgment of the Commissioner was 
that Pulehunui be and was by metes and bounds, courses and 
distances, and area as set forth in his certificate, adopting the 
notes of the survey. 

Appeal is brought to this Court by the owners of the adja- 
cent land of Waikapu. The controversy may perhaps be 
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made intelligible without a diagram from verbal description. 
Pulehunui, as given by the Commissioner, contains an area of 
16,687 78-100 acres. It extends from the peak of Kilohana 
on the rim of the crater of Haleakala, at an altitude of 10,000 
feet, in a nearly west direction for about fifteen miles. The 
eastern or mountain portion is comparatively narrow, often 
less than half a mile wide. The western portion reaches to 
the low land of the Island and grows broader up to the west- 
ern boundary joining the lands of Waikapu, being at this end 
from three to four miles wide. 

The matter in dispute is the western boundary. The appel- 
lants claim that the judgment of the Commissioner gives Pule- 
hunui about 5,000 acres belonging to Waikapu, which should 
be cut off from Pulehunui by a western boundary lying within 
though not parallel to that awarded. 

The boundary given by the Commissioner includes about 
2,000 feet along the sea coast from a sand spit known as 
Kihei to a point of rocks called Kalaepohaku. The line 
claimed for Waikapu would cut Pulehunui off from the sea. 
This is one of the most explicit issues in the case. 

The question before the Court is one of fact, and we deem 
it proper to set forth the testimony, somewhat at large, as the 
basis for our comment on its character and force, and the judg- 
ment at which we arrive. 

Before the Commissioners the following witnesses gave 
testimony : 

Homai says—-I was born on Pulehunui and have lived 
there till now. My parents had the charge of this land. I 
have had the division of the fish, there being a sea fishery to 
Pulehunui. I know the boundaries of Pulehunui. Where it 
joins Waikapu at the sea it runs from Kihei to Kalaepohaku. 
The boundary joins Kealia pond. The water from the moun- 
tain runs to this pond; on the north (or right hand side) of the 
bed of the stream is Pulehunui, on the south or left hand is 
Waikapu, and the boundary at the sea shore is a sand hill, not 
adjacent to the Waikapu sand hills. 
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The land of Pulehunui extends to Kaopala, which is a level 
place, Kaopala is an ancient name; where the water ran down 
and stood still that was called Kaopala. The boundary of 
Pulehunui ran through Kaopala, the stream or stream-bed 
being the boundary. At Kaopala the water turned and ran 
straight down (that is southerly towards the sea and Kealia 
pond). Kealia belonged to Waikapu. Pulehunui was on the 
side towards Makawao (east). 

Pohakiikii is within Pulehunui. [Nore.—Pohakiikii is 
claimed by contestants as the point where Waikapu meets 
Pulehunui. The petitioners’ evidence is that the line con- 
tinues through Pohakiikii, about two miles in the same 
(westerly) direction to Kaopala before turning to the south, 
whereby the difference arises which is here in controversy. ] 

I lately accompanied the surveyor Monsarrat; had never 
before been with any other surveyor. AlJakoa is in the mid- 
dle of Pulehunui. Witness here mentions the names of adja- 
cent lands, not affecting the part in dispute. 

I know the place called Kihei. It is the boundary between 
the sea lines of Pulehunui and Waikapu. It is not far from 
the pond, is seaward from Kohemalamalama, and between 
them was a settlement. Opunui and Kekua were the men in 
charge of those fisheries. 

Kihei was the boundary (on the coast) of Pulehunui and 
Waikapu, from thence it ran to Kaopala, thence it turned and 
followed the gulch up the mountain, * * *. 

Pohakiikii is inside Pulehunui. Pulehunui joins Waikapu 
all the way on the lower end of the Jand. Kaopala is an 
ancient water course. The water divides the two lands. 
Pulehunui has more fixed boundary stones, according to my 
knowledge. 

Kohemalamalama curves and goes in Waikapu, * * *. 

Kalama, Imihia, Kekoa and I were the kamaainas who 
showed Mr. Monsarrat the boundaries of Pulehunui for 
survey. 
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We use the word “kamaaina” above without translation in 
our investigation of ancient boundaries, water rights, etc. A 
good definition of it would be to say that it indicates such a 
person as the above witness describes himself to be, a person 
familiar from childhood with any locality. 

M. D. Monsarrat, surveyor, gave testimony that the survey 
and map before the Commissioner was made along the lines 
which the above witness and other kamaainas, Kekoa, Ka- 
lama, Kalehua and Imihia had pointed out to him. He de- 
scribes the various landmarks which had been pointed out to 
him, and in accordance with which he had made the survey. 
We do not transcribe this because it is not original testimony. 
What is admissible is, that he has translated the description 
of the kamaainas into the definite expression of the survey. 

Kalama, sworn, says—I have always lived on Pulehunui. I 
was born there; my ancestors belong there. I am kamaaina 
(acquainted) with its boundaries. A gully is the boundary 
that separates it in the side next to Kealialia nui, as far as 
Kealia, and this is the boundary from old times. Where the 
waters joined is the boundary from Kumuahane to Kihei. 
Kihei is a sand spit and it joins Kealia on the Honuaula side. 
A rocky point is the boundary at the seashore, called Kalae- 
pohaku, thence it runs up following Waiakoa. * * * 

Kilohana is the boundary on the mountain, and from Le- 
leiwi it comes straight down, the kahawai (or stream bed) 
being the boundary to the sea. 

Pulehunui is wide at the lower end; there are many rocks 
on it to this day. Kihei is the boundary between it and 
Waikapu. 

This land formerly belonged to Keaweamahi. All the ka- 
maainas before our time are dead, è. e., we are the only sur- 
viving kamaainas. It is a long distance from Kihei to Kaopala. 
From Kaopala on the boundary is not straight. the land leans 
or slants till you get to Kilohana. 

This Pohakiikii spoken of was a resting place for travelers. 
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Above this is Kaluaolohe, belonging to Pulehunui, and below 
is all Pulehunui as far as Kaopala. Below Kaopala is Wai- 
kapu. Pulehunui has soil and black sand; stones in some 
places. It is perhaps half a mile from Kaopala to the Wai- 
kapu sand hills, though witness cannot well state distance. 

Kaopala is where the water from the two mountains (the 
acclivities of east and west Maui) meet. The former name of 
the place now called Kaopala, was Kailinawai because there 
the waters of the two mountains joined, * * *. 

Lono, the next witness adduced, was not examined on its 
appearing that he was not independently acquainted with the 
boundaries. 

Kupaialu, sworn, says—I know Pulehunui and its bounda. 
ries because I was born there. It runs from Waiohonu to 
Kaopala, the guich being the boundary. From Kaopala it 
runs towards the coast, the water from the gulch or stream 
running into the fish pond called Kumuahane. I know Kihei. 
It is a sand point and from thence the boundary runs to Ka- 
laea, also called Kalaepohaku, belonging to Pulehunui. Mauka 
of this belongs to Pulehunui and makai to Waikapu. 

Witness described the further boundary on the south side 
beyond the part which is disputed. 

Imihia sworn, savs—I was born at Kaenaulu Kula, Mani, 
which place joins Pulehunui, in the time of Kamehameha I. 
I know Pulehunui and its boundaries. Beginning at Waio- 
honu and running to the beach, below (makai) Waiohonu is 
Pohakiikii, below there is Kalapukaolii, below there is Kao- 
pala, thence to Kauahia, thence to Kahuaakapiele, thence to 
Kapalaoa, thence to Kamuliwai and from there to Kalaepo- 
haku. Pulehunui had a fishery. 

The witness then names localities all round the land. He 
says, a kahawai (gulch or stream-bed) is the boundary be- 
tween Pulehunui and Omaopio (one of the Jands on the north) 
and this same kahawai is the boundary between Pulehunni 
and Kalialianui (next adjoining land). From Omaopio to 
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Waiolama, to Waiohonu and farther on to Kaopala and from 
that place to Kealia where the water seems to stand still, the 
same gulch is the boundary of Pulehunui. Kealia belongs to 
Waikapu. These boundaries are all plain; from old times 
down there was no dispute about them. This witness gives 
the detail and names of localities on the boundaries, with 
some repetition which we will not report. 

Kekoa, the next witness, is one of those who pointed out 
the boundary to the surveyor. He was born and lives on the 
adjacent land of Omaopio, and speaking from the local and 
traditional knowledge, he carries the line from above Pohakii- 
kii down along the course of a gulch to Kaopala, thence along 
the junction of the slopes of East and West Maui to the beach 
and to Kalaepohaku, as petitioner claims. 

For the contestants the first witness produced before the 
Commissioner was Kaupaa, sworn, says—-I am a kamaaina of 
Waikapu; I know the boundary of Pulehunui and Waikapu; 
beginning at Pohakiikii, from there it runs to Keahuakapiele, 
mauka of there to where a hole was dug for water, from there 
to Kamuliwai, a fish-pond belonging to Pulehunui; the bound- 
ary is along the edge of the pond separating Pulehunui and 
Waikapu, running along the wet sand, Pulehunui on the sea, 
and Waikapu along the land till the boundary called Kihei is 
reached, dividing Pulehunui and Waikapu makai of the sand 
hills of Kaopala. This Kaopala belongs to Waikapu, because 
there is Pohakiikii, which is considered the boundary between 
Pulehunui and Waikapu. 

These are the boundaries as we understand them. Pule- 
hunui had a fishery from Kalaepohaku to Kihei. Kuohia is 
in Waikapu, and Kaopala is also in Waikapu, but the part 
where the water stands still belongs to Pulehunui. 

Keliikoa, the next witness, says that his knowledge of the 
boundary is derived from seeing where a party of surveyors 
made it. 

Opunui, the third witness, says—I am a kamaaina of Wai- 
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kapu. We used to go mauka (above) of Pohakiikii to snare 
plover, and this place mauka of Pohakiikii divided Waikapu 
and Pulehunui. If the people of Kula came down makai 
(below) of Pohakiikii it was stealing, and the Waikapu peo- 
ple could take their birds away. 

The boundary ran from Pohakiikii to Kanahia, and mauka 
of Kanahia to a pond at Kealaae, and the water of this pond 
belonged to Pulehunui, and Waikapu went along the edge. 
Pulehunui went along the sea to a point called Kalaepohaku. 

There were two Kaopalas, one mauka and one makai. Ka- 
opala makai belonged to Pulehunui, and Kaopala mauka to 
Waikapu. Mauka of Pohakiikii there is a ridge which was a 
road before it was surveyed. 

Ku, the next witness, says he derived his knowledge of the 
boundaries by going out with a surveyor. He cannot afford 
good testimony. 

Hoopii, the following witness, only heard of the boundaries 
from Joe Sylva in going after cattle, and had not seen them. 

Kekauai, the next witness, says—Pohakiikii is the boundary 
of Pulehunui and Waikapu. I went with John Richardson 
when he surveyed it. From Pohakiikii to Keahuakakai, to 
Kealaaea, where there is a pond. The upper Kaopala belongs 
to Pulehunui, the lower to Waikapu. Kealia belongs to Wai- 
kapu. 

Malaihi, the next witness, belongs to Kula (adjacent). There 
are many opinions about the boundary. It is a ravine between 
Kalialinui and Pulehunui; some said the limit was at Poha- 
kiikii, some at Kaopala. When it rained hard the water ran 
down to Kaopala and from there to Kealia. 

After the evidence taken before the Boundary Commission 
had been read, the appellants presented several matters to the 
Court, partly by testimony and partly by statements and ex- 
hibits, to the following effect: 

The land of Waikapu, belonging to the Government, was 
set over to the Department of Education. There is in the 
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office of the Department a map of Waikapu, and survey notes 
on a separate paper taken to refer to it. The notes and the 
names written on the map were in the handwriting of one J. 
W. Marsh, deceased, who had been a clerk in this Depart- 
ment, but we have no information as to whether he was the 
surveyor or copied what was in his handwriting, the map and 
notes being without signature and without date; nor have we 
any information as to the knowledge on which the survey was 
made. In 1854 the Department sold ten pieces of land, each 
containing 1,31714 acres, purporting to be out of Waikapu, for 
which the Government issued royal patents describing the 
lots by survey; but for alleged failure to pay the notes taken 
in the sale all these grants were surrendered and canceled, 
and quit-claim deeds made back to the Board of Education, 
dated August, 1860. 

These lots are plotted in pencil, with the names of the pur- 
chasers, in the handwriting of Mr. Marsh on the Waikapu 
map, thus taking up the “Waikapu Commons” as therein 
given. The appellants also exhibit a plot made by Mr. 
Schussler from the descriptions in the canceled patents, drawn 
on the same scale as the Monsarrat map, by which it is made 
to appear that the ten lots extended to include the part of 
Pulehunui which the appellants claim for Waikapu. 

In 1875 the Board of Education sold at auction the “Land 
known as the Ahupuaa of Waikapu, saving grants hitherto 
made within said ahupuaa, or sales by the Board of Educa- 
tion,” to Henry Cornwell, the Government issuing a royal 
patent in the above terms without survey or statement of area. 
Mr. Cornwell afterward sold to Claus Spreckels and others the 
part known as Waikapu Commons, giving a warranty deed 
with a surveyed description, perhaps according to the patents, 
covering as we have said the west end of Pulehunui, as found 
by the Boundary Commissioner. 

The argument for the contestants is that Waikapu was sold 
by the Government as included in the description in the ten 
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patents, and that there was no claim made against this by the 
owner of Pulehunui, and that the Government should be holden 
to have fixed the boundary accordingly. 

Now if those patents had not been returned and canceled, 
the Commissioner of Boundaries could not have found the 
lines of Pulehunui to include any part of them, whatever 
proofs might have been given that in fact Waikapu had been 
wrongly extended beyond its ancient line, for the statute pro- 
vides that “he shall in no case alter any boundary described 
by survey in royal patent, in deed from the King, or in Land 
Commission Award.” Section 5, Act of 1868. But these 
patents having been canceled, cannot be held to have an ex- 
istence for any purpose. When it is said for the appellants 
that there was a good inference or understanding to be taken 
that the legal boundary was as had been described in them, 
we think the answer made for the appellee is good; that if 
any inference is to be drawn it should be that the Govern- 
ment, or the Board of Education, did not have an assurance 
that Waikapu extended as they had sold it, for it is singular 
that of the ten pieces sold not one of them should have been 
paid for and held by the grantees, or that not one of the 
grantees should have been compelled to pay his note; and it 
is to be observed very strongly that in the sale made in 1875 
the grantor does not convey by any description or area. The 
purchaser must have taken what might be found to belong to 
Waikapu, according to its true boundary, as between it and 
Pulehunui, as it may be found by the Boundary Commissioner. 

The Act to facilitate the settlement of boundaries by the 
appointment of Commissioners, etc., was passed in 1868 in 
its present form, though the first Act for this purpose was 
passed in 1862. By the Act of 1868 the owners of divisions 
of land awarded or patented by name without survey, are re- 
quired to apply for the settlement of boundaries, and the judg- 
ment of Commissioners (subject to appeal) determines what 
is to be holden as the grant under such award or patent. A 


HAWAIIAN REPORTS, 1879. 251 


In the Matter of the Boundaries of Pulehunui. 


survey and plot which might be in existence in any office of 
the Government would not in itself be evidence of a boundary, 
if it had not been incorporated in an award or patent. Even 
if such a survey were more authenticated in respect to its 
origin and the data on which it was made than this anonymous 
one of Waikapu, what would it signify? Nothing but the opin- 
ion of the surveyor, on whatever grounds he may have derived 
it, that such and such were the boundaries of the land. But 
the bounds are to be determined judicially, on evidence, and 
with notice to all parties concerned. The surveyor is not such 
an officer, and the tribunal constituted for the purpose cannot 
take the findings of the surveyor in lieu of or in contravention 
to proper testimony. We have in our preliminary remarks 
indicated what is the real subject of investigation of the Com- 
missioner of Boundaries, and the nature of the testimony 
which is applicable, and it is apparent that no survey, even 
one founded on good information, can be anything more than 
secondary evidence when it has been proved to have been so 
founded, and can be no evidence in itself without proof that 
it is the expression of original kamaaina direction. 

Moreover the purchaser of Waikapu took his patent in 
view of Section 10 of the Act of 1868, which is: “The Min- 
ister of Interior is not authorized, and is hereby forbidden to 
issue any patent, from and after the passage of this Act, in 
confirmation of an award by name made by Commissioners to 
Quiet Land Titles, without the boundaries being defined in 
such patent according to the decision of some Commissioner 
of Boundaries appointed under the Act, or by the late sole 
Commissioner, or the Circuit Court or Supreme Court on 
appeal.” 

It is true this patent was not issued in confirmation of an 
award, the land belonging to the Government, which by this 
granted a title in fee simple and without commutation, yet it 
cannot be taken to have confirmed any boundary which had 
never been legally made and was nowise expressed in it, 
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neither can it be set up that the good faith of the Government 
was given that the land followed any survey in existence. 
The positive statute requiring that lands for which previously 
a patent without survey had issued should have their bounda- 
ries defined by this tribunal, must have held to apply with at 
least no less force to such a patent issuing after the statute 
was in existence. The proceedings to settle the boundary of 
Pulehunui, which must settle that of Waikapu where they 
join each other, are not affected by this map of Waikapu nor 
by the following sale of ten lots. 

The contestants also introduced as a witness Mr. Keohoka- 
lole, who said that he had surveyed Pulehunui about twenty 
years ago. He said he had made his survey after the direc- 
tion of a party of kamaainas, and that he thought as he 
remembered it, that he had found the line between Waikapu 
and Pulehunui more conformed to that on the Waikapu map 
than that on the Pulehunui (Monsarrat) map, but said that as 
he had surveyed there was a coast line and fishery, which the 
Waikapu map does not allow, and that the west end of Pule- 
hunui reached to the sand and that it bowed in towards Wai- 
kapu, instead of Waikapu bowing into Pulehunui. We do 
not quote this evidence as being quite admissible, but in order 
to dispose of all that came before us. It does not support the 
appellants’ case, but for what it is worth goes to show that 
Pulehunui had a coast line as claimed and such a western 
boundary as petitioner claims. 

It thus appearing that the decision of the case must depend 
on the testimony submitted at the first trial, we make what 
further examination of it is necessary, briefly, for we have 
already indicated in our preliminary observations the control- 
ling principles in such cases. 

Looking at the testimony of Homai, Kalama, Imihia and 
Kekoa, we find that they are all of the class of men called 
kamaaina born and having spent all their lives on Pulehunui 
or the next lands, who, therefore, have a reason to profess a 


HAWAIIAN REPORTS, 1879. 253 


In the Matter of the Boundaries of Pulehunui. 


knowledge of the ancient, traditional lines of boundary. 
Homai, whose parents had in charge this land, had himself 
the office of caring for the fishery. Whether Pulehunui had 
a fishery or not,which was in his charge as a Pulehunui man, 
was a fact that he could not make a mistake about. All peti- 
tioner’s witnesses agree to the fact that there was a fishery 
and a coast line, and they define the extent of it by existing 
natural limits, namely, from the sand spit Kihei to the point 
of rocks Kalaea or Kalaepohaku. On the one side of Kihei 
was Waikapu, on the other Pulehunui. But the claim of 
appellants cannot be made, on any of the maps offered by 
them without cutting off Pulehunui at or above Kalaepohaku, 
and taking in all the coast to Waikapu. Kaupaa, the first 
witness for contestant, a Waikapu man, also takes the west 
boundary across to Kihei and thence to Kalaepohaku, and 
says that Pulehunui had a fishery. Opunui, their third wit- 
ness, says that Pulehunui went along the sea from a pond 
(Kealia?) to Kalaepohaku. Keohokalole says that the ka- 
maainas who assisted him gave coast and fishery, and no wit- 
ness says that Pulehunui had no part of the coast. As we 
have remarked before, this is an issue to be established in 
claimant’s case. 

We observe as to the four above named, that they describe 
the boundary throughout with great local knowledge of par- 
ticulars, giving names of points and places and the nature of 
the ground which determines the line, as along a ridge, the 
edge of a pali, or a gully or water course; and in no part of 
the line do they testify on surer ground of knowledge, than 
that which is here in question. On the north side, far above 
the point of variation, they fix the line between this land and 
Omaopio as being along a kahawai, or ravine. Every witness 
who speaks of this part, except, perhaps, Opunui, carries the 
line along this kahawai to Pohakiikii, this rock, which was a 
resting place, and all of petitioner’s witnesses very strongly 
state that the line of Pulehunui continued to follow the same 
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natural boundary. They bring it to another locality which 
has a natural characteristic; Kaopala, where the water ceases 
to have a current, having reached the bottom of the East 
Maui slope and meeting the slope from West Maui. Here 
there is a reason for the boundary turning from its westerly 
course, and it turns at Kaopala and goes to the Kealia pond, 
along the depression or kahawai formed by these slopes. We 
are impressed that this line is a natural and probable one, and 
that it is such adds weight to the testimony given for it. Our 
preliminary observation respecting the tendency to observe 
natural lines applies here. On the other hand, what is the 
testimony to support the claim that the boundary leaves the 
kahawai down which it had run at Pohakiikii and turns to the 
south. 

Kaupaa, a witness who claims to know as a kamaaina, says 
that from Pohakiikii it runs to Keahuakapiele, mauka of 
these, where is a hole dug for water; from there to Kalaniwai;, 
from there to the river (Kamuliwai). This statement is a bald 
one. The next witness, Keliikoa, simply says the boundary 
runs from Kihei to Pohakiikii, and he only knows it because he 
once saw some surveyors set their flags and make this the line. 
The third witness, Opunui, speaks more like a kamaaina. He 
says the boundary was not at Pohakiikii, but at a place farther 
mauka (east), in this respect differing from contestant’s other 
witnesses. He is not acquainted with the boundary through- 
out Pulehunui, and he and others with him give Pulehunui a 
coast line which we understand to be incompatible with con- 
testants’ claim. 

Without further detail from the testimony of the remaining 
witnesses we may say that, taking all things together, their 
means of knowledge, their consistency with each other, and 
the intrinsic character of their statements, we are compelled 
to adopt the line made by the petitioner’s witnesses. We 
should disregard the most convincing testimony to take the 
other view. The great weight of the testimony is on the side 
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of the petitioner. Even the appellant’s witnesses are more 
consistent with that boundary than with the cut off line. 

It is evident to us that for some time past it has been 
claimed that Waikapu extended to Pohakiikii by the present 
holders; but no question of adverse possession enters this case. 
On the matter of what was the true and ancient boundary of 
the land, we agree with the finding of the Commissioner of 
Boundaries, and hereby confirm his judgment. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1880. 
Harris, C. J., and McCully, J. 


J. P. MENDONCA vs. HAUPU. 


ON APPEAL FROM THE FENCE COMMISSIONERS OF WAIALUA, OAHU, 


THE Fourtu SECTION of an Act to Promote Fencing (page 424 of the 
Civil Code), authorizes the Fence Commissioners, where in their 
opinion it is “inexpedient” to establish a fence between adjoining 
lands, etc., etc., to decide how many animals each landowner may 
pasture, etc. ; 

HE p, that the expensiveness of the fence contemplated, in comparison 
with the value of the land, or the poverty of one landowner, do not 
render the erection of the fence “inexpedient.” 


Opinion of the Court by McCuLLy, J. 

This is an application to the Fence Commissioners of the 
District of Waialua, by the plaintiff, Mendonca, against the 
defendants, praying that they may be required to join with 
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him in building a fence around the land in possession of the 
defendants, said land being conterminous with the plaintiff's. 
On the 8th day of December last the Fence Commissioners 
aforesaid rendered a decision that the fence should be built at 
the expense of the plaintiff Mendonca and the defendants, 
said.fence to be of wire, and to be built within six months 
from the date of the decision (8th December, 1879); that it 
should be five feet high, capable of turning cattle. All of 
which is in accordance with the second section of the “Act to 
Promote Fencing.” See page 424 of the Civil Code. 

The evidence is that the land in question is 112 chains long 
by 10 wide, running from the sea inland, and the plaintiff says 
he has had lawsuits with the defendants for the last two years, 
and now wishes to have the land fenced that he may live in 
peace. It further appears that a wire fence costs from $500 
to $600 a mile, or as one of the witnesses says, from sixty-two 
to seventy-five cents a fathom. The plaintiff says that he esti- 
mates the value of defendants’ land at $3.00 an acre. And it 
further appears that the plaintiff is in possession of 5,000 
acres of land, which lies on both sides of defendants’ land, 
and that since the trouble between them commenced, the 
plaintiff has frequently offered to the defendants to exchange 
land with them on favorable terms, so as to make the defend- 
ants’ land more useful and more compact, and so that it could 
be fenced off inexpensively. But the defendants have refused 
to do that. 

The defendants have taken this appeal from the Fence Com- 
missioners, alleging that the building of the fence is “inex- 
pedient” on account of the expensiveness of the fence in 
comparison with the value of the land, and cite Section 4 of 
the same Act, which reads as follows: “In all cases where 
in the opinion of the Commissioners it is ‘inexpedient’ to es- 
tablish a fence between adjoining lands, either from the nature 
of the land, the scarcity of fencing materials, or the conflicting 
rights of landowners, said Commissioners shall, upon the 
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application of either of such owners, decide how many animals 
each shall be at liberty to pasture upon his land, under a pen- 
alty to be specified by the Commissioners, a certified copy of 
whose decision, filed with any District Justice of the District, 
shall, upon satisfactory proof of the violation thereof, entitle 
the aggrieved party to judgment and execution as in civil 
cases, for so much of the penalty as such Justice shall deem 
just.” 

It is argued that it would be unjust and oppressive to compel 
a man whose land is only worth $400 or $500, to build a fence 
of which his share would exceed the value of the land. But 
the hardship appears to us to be upon the other side. It must 
be apparent to any one that this long and narrow strip of land 
has been purchased with the design of not only enjoying it, but 
the adjacent land as well; and from litigation which has come 
from the District Court of Waialua to this Court, it is apparent 
that the present defendants have proposed and do now propose 
to enjoy the plaintiff’s land as well as their own. 

We apprehend that there is a mistake being made regard- 
ing what constitutes the “inexpediency” contemplated by the 
statute. It is not the poverty or wealth of the defendant, but 
it is the natural circumstances of the land and the uses to 
which it is to be put. It would be very inexpedient if a man 
had a cane-field of one thousand acres, and another man had a 
five-acre lot inside of it upon which he chose to keep five 
head of cattle, and when the owner of the cane-field applied 
to the Fence Commissioners to build a fence around the five 
acres, for which the petitioner would have to pay one-half of 
the expense, he should be answered that the other man is very 
poor, and therefore it is “inexpedient” for him to build, and 
he may pasture five head, and you may pasture one hundred. 

It appeared in the course of this hearing and in the suits 
which led up to it, that the petitioner in this case had fenced 
in a large portion, or perhaps the whole of his 5,000 acres; 
and the respondents proposed in point of fact to take advantage 
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of his fences to restrain their cattle, and run as many cattle as 
they may see fit on his land, because they hold, say 112 acres 
inside this.tract, or as an alternative that the Fence Commis- 
sioners decree them to run twelve horses or fifteen head of 
cattle on their land, and the petitioner 750 head of cattle on 
his 5,000 acres; and every time he transcended the 750 head 
to be summoned before the District Justice to answer to the 
penalty of the bond prescribed by the statute. Or again, 
having obtained a decree of the Commissioners similar to that 
above set forth, and afterward the petitioner fences in a thou- 
sand acres for paddocks, the respondents in this action would 
sue him (the petitioner) for preventing their cattle running 
over the whole 5,000 acres, or compel him'to reduce his pro- 
portion by one-fifth, or if he should buy say 500 acres, he 
would be obliged to summon these respondents to see how 
many more cattle he should run. Thus the whole of Men- 
donca’s capital and industry is to be subordinate or sacrificed 
to the owner of the 112 acres inside. This would be very 
‘“inexpedient.” The fact is that the fourth section of this Act 
was meant to apply to the regulation of affairs between con- 
terminous landholders who were pasturing cattle on somewhat 
equal or like terms, and was very applicable to the state of 
the country as it existed at the time of the enactment, but is 
now growing obsolete, and for the most part inapplicable, and 
in the instance before us is especially so. 

It would be especially unreasonable to hold that every man 
who might have a kuleana of five acres inside of an ahupuaa 
consisting of perhaps many thousand acres, is to summon the 
owner of the ahupuaa and procure a decree of the District 
Justice that the kuleana owner should run two head on the 
whole tract, and the ahupuaa owner say a thousand and no 
more, because it is inconvenient for the kuleana holder to 
fence his land in, or even pay half the expense of fencing. 

It appears to us that the words “adjoining lands,” as used 
in fourth section, is used in the same sense in which the word 
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“lands” was used almost or quite universally during the Land 
Commission investigations, and means large tracts of land, 
such as ahupuaas—tracts of land being known by different 
names—and could not mean that every holder of a piece of 
land inside of an ahupuaa should have the means of harassing 
the owner of the ahupuaa in the manner brought to light by 
this trial. 

Judgment of the Fence Commissioners affirmed. 

Castle & Hatch for plaintiff. 

S. B. Dole for defendants. 


SUPREME COURT—IN BANCO. 


— 


JANUARY TERM—1880. 
Harris, C. J., and McCully, J. 


AKOWAI vs. LUPONG. 


TRESPASS—ON APPEAL FROM THE POLICE COURT. 


Tue STATUTE OF LIMITATIONS of real actions does not run against the 
holder of a grant to a tenant (kuleana) in favor of the owner of the 
land from which the kuleana is taken (konohiki), unless the posses- 
sion of the konohiki of the kuleana is actual. The general possession 
by the konohiki of the ili or ahupuaa is not hostile to the owner of 
the kuleana. 

Damages in trespass quare clausum fregit allowed, being value of crops 
raised on the land less cost of cultivation. 


BY THE COURT——CORAM MR. JUSTICE JUDD. 
Intermediary Court of Oahu. — Trial day, August, 1879. 


Affirmed by Supreme Court. See page 262. 
This is an action of trespass quare clausum fregit, for enter- 
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ing plaintiff’s land at Waipio, Ewa, Oahu, and cutting and 
taking away a crop of rice growing thereon to the damage of 
the plaintiff $200. 

The land in question is described in Royal Patent No. 6,698 
to Kuhiwahiwa, a little over an acre in extent, being situated 
in the ili of Homaikaia, which is an ili of the ahupuaa of Wai- 
pio. The land of Waipio, as well as the ili of Homaikaia, was 
the property of the late Hon. John Ii, which he held from 
ancient times to his death, which occurred May 2, 1870. Mr. 
Ti devised the ili of Homaikaia to J. Komoikeehuehu. This 
territory is swamp land. It is proved by the testimony that 
the kuleana in question had been planted with taro in ancient 
times under the direction of Ii or his family, who are natives 
of this place, but no one remembers any cultivation in this 
locality since 1850, until 1873, when Komoikeehuehu com- 
menced the cultivation of rice in Homaikaia. The swamp 
had grown up with bulrushes. One old witness named Hulu- 
. hulu, who is a kamaaina, and who has lived there since the 
time of Kamehameha I, says that he never knew Kuhiwahiwa 
or of his planting this kuleana. The date of the award of this 
kuleana is April 30, 1851, and Huluhulu says that from the 
time of the smallpox which reduced the population very 
greatly in that district, all cultivation there ceased, and it is 
quite likely that Kuhiwahiwa never actually cultivated this 
kuleana. He probably died at or before the smallpox (1853). 
The royal patent, upon confirmation of this award, was taken 
out July 28, 1875, by parties who claim to be the heirs of 
Kuhiwahiwa, and by them leased to the plaintiff by an inden- 
ture dated March 15, 1878. 

The defendant is lessee of the ili of Homaikaia under Ko- 
moikeehuehu, now deceased, and his widow as sole heir sur- 
viving, Kahikimua by name. The defendant has had in 
cultivation for the past five years the whole of the ili of 
Homaikaia including the kuleana in question. In the early 
months of this year surveys of this and of the kuleana were 
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made. Defendant had plowed and prepared this kuleana for 
planting in it a new crop of rice, when plaintiff asserted his 
claim to the kuleana and entered it by force and planted two 
patches, which constituted about two-thirds of the kuleana. 
The defendant planted the remaining patch. Both parties 
claimed to have watered and tended the crop on this kuleana 
until its maturity. It was all harvested by the defendant in 
Jine of this year, and he has the paddy resulting from it in 
his possession. The plaintiff’s witnesses estimate that the 
crop from the two patches which he planted would yield about 
5,000 pounds. It is worth three cents per pound. The de- 
fendant, however, swears that all three patches produced by 
actual weight 3,200 pounds. 

The defendant by his counsel, Mr. Davidson, urges that the 
Statute of Limitations has run against the ownership of this 
kuleana, there being no evidence of any actual occupation or 
cultivation by the plaintiff’s grantors from 1850 to 1873, when 
defendant’s grantors took actual possession of this kuleana and 
commenced cultivating it in rice. 

The plaintiff by his counsel, Mr. Brown, urges that the pos- 
session of the owner of the Jand in which the kuleana is situ- 
ated is not adverse to the holder of the kuleana, and there 
must be visible and actual occupation by the konohiki (or 
owner of the circumscribing land) of the particular kuleana in 
order to have the Statute of Limitations run against the owner 
of the kuleana. To put it in another way, the plaintiff's 
claim is that the abandonment of the kuleana for twenty years, 
it not having been taken into the actual occupation of the ko- 
nohiki for this period, does not extinguish the right of posses- 
sion of the owner of the kuleana or his heirs in the same. 
This question is one of wide importance, and affects the own- 
ers of estates throughout the Kingdom. The Court is aware 
that there are many kuleanas in the same position as this, 
totally deserted for over twenty years, hitherto deemed value- 
less by their owners, and only recently of any market value. 
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I incline to the opinion that the position of the plaintiff is 
sound. In order to bar the legal title to the kuleana, the pos- 
session of the konohiki of the particular kuleana in question 
must be actual, visible, notorious, distinct and hostile. [See 
Manumanu and Mahuka vs. W. H. Rickard, decided at the July 
Term, 1879, of the Supreme Court. ] 

The title for a kuleana under an award of the Land Com- 
mission or a royal patent is distinct, complete, and the general 
possession by the konohiki of the ili or ahupuaa in which it 
may be situated is not hostile to the owner of the kuleana. 

I find, therefore, for the plaintiff, with damages for 3,200 
pounds of rice at three cents per pound, $96, less cost of culti- 
vation, $35—$61 and costs. 

Honolulu, September 6, 1879. 


CHUNG HOON VS. LUPONG, TRESPASS—ON APPEAL FROM THE POLICE 
COURT. 


This case is precisely similar.in principle with that of 
Akowai vs. Lupong, and is against the same defendant. The 
kuleana is awarded to Ai, who leased it to the plaintiff. It 
consists of 32-100 of an acre, and the crop taken by defendant 
from it amounted to 700 pounds of paddy. Damages $15 and 
costs. Judgment for the plaintiff. 

Honolulu, September 6, 1879. 

September 9, 1879.—Appeal noted in both cases. 


IN THE SUPREME COURT IN BANCO, JANUARY TERM, 1880 —HARRIS, 
C. J-; McCULLY, J. 


January 24, 1880. The Court having heard and considered 
the arguments of counsel in the case of Akowai vs. Lupong 
and Chung Hoon vs. Lupong, adopt the reasoning and confirm 
the judgment of Mr. Justice Judd herein above set forth. 
Judgment for plaintiffs. 
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SUPREME COURT—IN BANCO. 


— 


JANUARY TERM, 1880—IN EQUITY. 
Harris, ©. J., and McCully, J. 


R. KEBLIKOLANI vs. D. MANAKU. 


ON APPEAL. 


A DOCUMENT IN HAWAIIAN placing defendant in charge of a tract of 
land as a “kahu” or superintendent, perpetually, from the 15th day 
of December, 1874, reciting that the defendant was to be continued 
as “kahu” in the same attitude and office as his predecessor and 
uncle had sustained to the ancestor of the plaintiff, and that if 
defendant died before plaintiff, then the land would revert to plain- 
tiff and her heirs; 

Herp, that no life estate was created in defendant, but that he was 
appointed plaintiff’s agent of this land with the obligation to account 
for rents and profits. 


Opinion of the Court by McCOULLY, J. 

The answer admits that defendant has set up an exclusive 
life estate in the land of Moanalua, subject to a charge or rent 
styled “Auhau ku i ka wa,” and to a right of the plaintiff to 
reside on the land whenever she may wish. His claims are 
founded on the instrument of which we here give the original 
Hawaiian and the translation which we adopt as giving the 
literal and true meaning in the English language: 


[THE DOCUMENT. ] 

E ike auanei na mea a pau ma keia, owau, o Luka Keeli- 
kolani ka hooilina hookahi i koe o na waiwai a pau o Kame- 
hameha V i make, mamuli o ko’u pono, a i kulike ai no hoi 
me ke ano o ka noho ana a ko maua kahu i aloha nui ia, oia o 
Kaleiluhiole, i make, ma ka aina o Moanalua, Mokupuni o 
Oahu, ma ka haawi ana aku a ko’u kaikunane Kamehameha 
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V i make, a i hoomau ia aku no hoi e a’u i ko maua kahu ia 
Kaleiluhiole mahope iho o ka make ana aku o ko’u kaikunane 
o Kamehameha V; nolaila, i kulike ai me ke ano o ia noho ana 
o ko’u kaikunane Kamehameha V me kona kahu me Kaleilu- 
hiole, ke hookohu a hoomau aku nei au ia pono a kuleana a 
pau maluna o ko’u kahu, ke keiki a Kaleiluhiole, oia hoi o 
David Manaku, a mau loa, mai keia la 15 o Dekemaba, 1874, 
i ua aina la o Moanalua, mai ka uka a ke kai; aka hoi, ina e 
make e aku kuu kahu o David Manaku mamua o’t, alaila, e 
hoi mai no ka aina o Moanalua me a’u, a me ko’u mau hooilina. 

A ma keia no hoi, e like me na pono i hookoe ia mai e ko’u 
kaikunane Kamehameha V, ma ua aina la, oia hoi, na auhau 
ku i ka wa a'u e makemake ai a me ko’u noho ana maluna o 
ua aina la o Moanalua, i na wa a pau a’u e makemake ai, pela 
no hoi au e hookoe nei ia’u a me ko’u mau hooilina e like me 
ia i hahaiia ae la. 

No ka oiaio o keia ke kakau nei au i ko’u inoa ma keia la 
1 o Feberuari, makahiki 1875. R. KEELIKOLANI. 

[TRANSLATION. ] 

Know all men henceforth by these presents that I, Ruth 
Keelikolani, the only heir of all the property of Kamehameha 
V, deceased, in consequence of my right and in accordance 
with the manner in which our beloved Kahu (care-taker) 
Kaleiluhiole, deceased, lived upon the land of Moanalua, 
Island of Oahu, through the appointment of my brother Kame- 
hameha V, deceased, which appointment I continued to our 
Kahu Kaleiluhiole after the decease of my brother Kame- 
hameha V; therefore, in accordance with (just like) the man- 
ner of living of my brother Kamehameha V with his Kahu, 
Kaleiluhiole, I myself now appoint and continue all the said 
rights and privileges to my Kahu (superintendent or care- 
taker), the child or nephew of Kaleiluhiole, David Manaku, 
perpetually, from and after the 15th day of December. 1874, 
upon the land of Moanalua from the mountain to the sea; but 
indeed, if my Kahu (superintendent) shall die before I do, 
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then the land of Moanalua shall return to me and my heirs; 
and further, in accordance with the rights reserved over that 
land by my brother Kamehameha V, that is to say, what- 
soever I shall from time to time require, and my right of 
occupying that land at all times whenever I please, which I 
reserve to myself and my heirs as above set forth. 

For the truth of this I have hereunto set my name this Ist 
day of February, A. D. 1875. 

(Signed) R. KEELIKOLANI. 

It will be remarked at once that the instrument is essen- 
tially native Hawaiian in its character, although having a 
resemblance in phraseology and form to a common deed or 
lease. It would be difficult, and perhaps not possible, to give 
a reasonable interpretation and one which would reconcile 
every part to the whole without taking the point of view from 
the mind of the native Hawaiian. And we deem it right to do 
this on the principle of construction that contracts are to be 
interpreted according to the intention of the parties, as they 
have expressed them, and because the recitations of the instru- 
ment require us to consider the peculiar Hawaiian relation sub- 
sisting between the grantor and grantee in this instrument and 
between the predecessors of both of them. Furthermore, 
counsel on both parts have assumed that this must be the 
mode of interpretation, and have offered testimony and made 
argument upon the nature of the Hawaiian relation of the 
parties. We do not by this support the idea that a contract 
made between Hawaiians, or to which a Hawaiian is one party, 
is free from the application of the settled principles of inter- 
pretation as known in Courts. 

The first and controlling inference to be drawn from the in- 
strument is that the plaintiff placed the defendant on her land 
of Moanalua in the same attitude and office as that held 
by one Kaleiluhiole towards the late Kamehameha V, and 
subsequently toward his heir, until 1874, when Kaleiluhiole 
died. 
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The recital is that the beloved kahu of the deceased 
brother of the plaintiff had lived on the estate in question, and 
had been continued there by the plaintiff after her brother’s 
death till his own decease, and, therefore, the plaintiff was 
moved to appoint and continue the defendant, who was the 
nephew of Kaleiluhiole, in the same status as to the land and 
towards herself. The testimony as to what were the rights of 
Kaleiluhiole at and in Moanalua is not quite harmonious, but 
it is such that we arrive without hesitation at some conclusions 
of fact. 

We first observe that Kaleiluhiole had been preceded by 
Kilinahe in the charge of the land. All the testimony is that 
he had the same holding as Kilinahe, who was summarily dis- 
charged by the owner because he was not pleased with his 
management. Yet there is nothing to support the idea that a 
life tenure had been abrogated. There is nothing to show 
that he was different from any other head man, luna or kono- 
hiki in charge of a chief’s land. 

As to Kaleiluhiole, the testimony of Lolua, w., Henry Ma- 
kanahoa, Henry Kahanu, Ohule, Nalimu, Malao and Heu is 
to the effect that so far as the land was cultivated, the crop 
was the property of the owner, the landlord, who disposed of 
it by contract with the prison and the barracks. The testi- 
mony of the Marshal is that in buying poi for the prison he 
dealt with Kamehameha and not with Kaleiluhiole. 

A part of the land was leased to Dr. Ford for planting rice, 
but there is no intimation that Kaleiluhiole leased it as the 
life tenant. A salt pond, supposed to be very valuable, was 
worked by and for account solely of Kamehameha. He em- 
ployed Kaleiluhiole somewhat in this labor, but it is not set 
up that he required to get a concession from him, or that he 
made him any consideration whatever for the privilege of 
taking the salt. This does not look as if Kaleiluhiole had a 
life estate in Moanalua. 

The defendant offers testimony to show that Kaleiluhiole 
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was placed in possession of Moanalua in consideration of the 
affection and feeling of consanguinity entertained toward him 
by Kamehameha in consequence of his mother having been a 
nurse and foster-mother. Let this be so. It does not follow 
that the measure of Kamehameha’s gratitude was a life estate 
in this land. It may well have been a moving inducement 
for making Kaleiluhiole, rather than some other man, the 
head man of Moanalua. The place was one of reward and 
consequence to a Hawaiian. As the head man, he enjoyed 
the control of tenants who must work at his direction in labors 
of which he enjoyed a part of the result. While the yield 
of the land was only what may be called domestic produce, 
such as poi, pigs, poultry and fish from its ponds or sea-front, 
the head man would partake of these liberally for his own 
use, without account. It was a superior position to that of 
the kanaka who labored on the land. Such a tenant of the 
land accepted the conditions of yielding to his chief, as an 
auhau ku i ka wa, as much of these products as he pleased to 
take, and of the chief’s residence on the land, with the bur- 
den of entertaining him, for as long as he pleased, and still 
considered that he had been promoted to a desirable position 
in life. He would maintain the relation of an affectionate 
clansman, after the ancient Hawaiian custom, by rendering 
service, which was reciprocated by his occupancy of the land 
as the manager of it. 

Such a holding as we have above spoken of was the pono 
or privilege of Kaleiluhiole or any other head man in charge. 
We have seen that whenever the land yielded or promised a 
valuable product, such as rice, salt or taro, in a quantity be- 
yond what was needed for the chief and his retainers, the 
thief took such product or the proceeds, without pretension 
f a partnership with his head man. The testimony regarding 
he fisheries in the ponds and sea is that the cash receipts 
vere at the call of the chief—they did not belong to any per- 
ons in charge. 
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It does not conflict with this conclusion that the poi used by 
the prisoners while at work at the salt pond was not taken 
from Moanalua, for it does not appear that there was at that 
time a ripe crop at Moanalua; nor is it shown that it was the 
course of business for one employing prisoners to feed them; 
but otherwise it does appear that poi for the prisoners was 
delivered at the prison and taken account of there. The de- 
fendant bases his claim on a written tenure, which declares 
that he is continued, “hoomau aku,” in the same privileges and 
position which was lately held and enjoyed by Kaleiluhiole, 
and it is testified that the written instrument was made at 
his request and given him as a certificate of his authority, 
which had been questioned by one of the tenants of the 
estate. 

If the instrument had contained no other phrase, it is not 
likely the defendant would have claimed the exclusive estate 
(except the reservations) for life; but following the above 
quoted words, “hoomau aku,” is “a mau loa,” which may be 
interpreted “perpetually,” and following is this sentence: 
“Aka hoi, ina e make e aku kuu kahu, o David Manaku, 
mamua o'u, alaila e hoi mai no ka aina o Moanalua me a’u a 
me ko’u mau hooilina,” which translated is: “But, neverthe. 
less, if my kahu, David Manaku, shall die before I do, then the 
land of Moanalua is to revert to me and my heirs.” But we 
have seen that no life estate has been granted. The word: 
used are of appointment, and not of grant, and this provisio1 
for reversion is therefore repugnant or senseless. The stronges 
construction which could be claimed for them is that they in 
tend an appointment as an agent irrevocable. But an agen 
is not the owner of a life estate, without obligation to accoun 
for rents and profits. 

It is urged that the defendant’s predecessors did not kee 
accounts nor render account. This is an inference not we 
supported by the evidence. They appear to have paid on d 
mand the cash receipts of the fisheries and to have given 1 
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the whole of the merchantable taro crops, and to have made 
no pretension to even manage the salt crop, so that if they 
kept no account it was not necessary, because the landlord 
took everything. Such would have been the dealing of an old- 
fashioned Hawaiian chief, and by defendant’s admissions in 
argument this plaintiff might take everything under the de- 
nomination of “Auhau ku i ka wa,” only it would be unrea- 
sonable to do so—that is, in view of the tenant unreasonable, 
but perhaps not so in the mind of the owner. 

It is to be observed that the times have changed and the 
mode of doing business since the death of Kaleiluhiole. The 
income of the land was then what might be produced by the 
labor of the kanakas or men living on it, who rendered koele 
labor. But the present manager has made cash leases to for- 
eigners cultivating rice. The receipts have risen to more than 
three thousand dollars per year, which he claims for himself, 
under his appointment. This is something obviously unreason- 
able, without consideration, and not supported by the terms of 
the instrument. 

Upon these views of the facts and the legal aspect of the 
case, we come to the same conclusion as that reached by the 
Chief Justice in the first instance. 

A. S. Hartwell for plaintiff. 

S. B. Dole and C. Brown for defendant. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM, 1880—IN EQUITY. 
Harris, O. J., and McCully, J. 


KUPBELE ET AL. vs. J. SUMNER ET AL. 


ON APPEAL. 


W. S. CONVEYED His LAND to his brother J. S. by deed dated February 
3, 1876, duly recorded. The daughter of W. S. made a lease of the 
land to plaintiffs dated December 27, 1876; 

HE Lp, the lease was not good as against the prior conveyance, a major- 
ity of the Court finding that J. S. had made no representation to 
plaintiffs to induce them to believe that the daughter of W. S. had 
authority to deal with the land; 

Also, an equity which would procure an injunction in equity could create 
an estoppel in law; 

Also, an injunction in equity will not be granted against a judgment by 
consent with full knowledge of the facts. 

OPINION OF JUDD, J., APPEALED FROM. 

I think that upon the proofs the allegations of the bill are 
sustained. The respondent John Sumner represented to the 
petitioners that his niece (Kaikamahine) was to have the au- 
thority over the land in question, and to be its lord (haku), 
giving as a reason that he was going away to Tahiti, and his 
brother William was a leper, and would soon be sent to 
Molokai. 

On this assurance of representation both the petitioners 
and Nancy Ellis acted in good faith, and made the lease in 
question. I think it was incumbent upon him to have notified 
these people that he had revoked the authority given to Nancy 
before he left for Tahiti. They having acted upon it, he is 
now estopped to deny the authority given and the validity of 
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the lease made in pursuance of it. He is therefore bound by it. 

As to William Sumner, [ am inclined to believe that he 
ratified the lease when it was his duty to have disclaimed the 
authority of his daughter to make it. It is true that the 
authority to Mr. Cartwright was at that time recorded and 
that would be notice to third parties, but not necessarily to 
the parties to the negotiation, for they had received no sug- 
gestion from any of the respondents to put them upon in- 
quiry. For these reasons I find in favor of the petitioners and 
grant the several prayers of their bill. 

A. S. Hartwell for petitioners. 

C. Brown for respondents. 

Honolulu, October 25, 1879. 


KUPELE ET AL. US. J. SUMNER ET AL. 


Opinion of the Court by McCuLty, J. 

The bill of complaint alleges that on December 27, 1876, 
the defendant, Nancy Ellis, wife of Charles K. Ellis, deceased, 
and her said husband executed a lease to the plaintiffs for 
eight years of certain premises at Waikiki, which had been 
occupied by the plaintiffs for several preceding years, and 
cultivated on shares under the defendant William Sumner. 

William Sumner had become a leper, and was about going 
to the retreat at Molokai, and had in fact made a conveyance 
of this land to his brother John Sumner, who was about leav- 
ing the Kingdom to reside at Tahiti. Certain conversation is 
alleged to have been had between the plaintiffs and the Sum- 
ner brothers which induced them to believe that the power to 
deal with this land had been given to the daughter and niece, 
Nancy, in consequence of which and of her assuming to have 
charge of the land, the plaintiffs took the said lease, which is 
now repudiated by A. J. Cartwright, also defendant, who is 
the attorney in fact of John Sumner. Other facts will also 
appear in the opinion. 

PER CURIAM. 
This matter may be considered under two points: First, 
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whether an injunction will be allowed against a judgment 
taken by consent; and next, whether the facts of the case 
would under the circumstances support an injunction. We 
will first examine as to the facts. 

The date of the alleged interview and conversation when 
John Sumner is said to have told the defendants that he was 
going to Tahiti, and his brother to Molokai, and that they 
must deal for the land with Nancy Ellis, is not precisely fixed; 
but as John Sumner left the Kingdom February 12, 1876, 
and the lease was executed December 23, 1876, it must have 
been more than ten months before making the lease. Some 
of the testimony of the complainants would make it much 
longer than one year. Taking the complainants’ statement 
of this conversation to be true, would anything then said 
justify the lessees in taking a lease from Nancy Ellis? They 
were at that time and for many years previously had been 
cultivating this land on shares for William Sumner, under 
some parol agreement on sufferance from year to year, or crop 
to crop. Under these circumstances John Sumner’s direction 
to them could not be held to signify more than that they 
might for the present continue as they had been doing, and 
settle for the proceeds with Nancy. It would be extreme to 
say that upon such a conversation the plaintiffs might, a year 
afterwards, take a lease from Nancy for the term of eight 
years at a fixed annual rent. But unless John Sumner made 
this statment between the 3d and 10th of February, he was 
not the owner of this land, for it was conveyed to him by 
William on the 3d, and that conveyance was put of record 
before this lease was taken. We are not made certain that 
William Sumner was present at the conversation. If he was 
a leper then in custody of the Board of Health, it is unlikely 
that he was. There is an endeavor made to bring him for- 
ward as present when the lease was made, but no witness saw 
him. Witnesses say they supposed he was in an inner room 
of the house, but no witness heard him speak. At that date 
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he had not for more than ten months owned the property, nor 
was he the agent for his brother, who had another agent (A. 
J. Cartwright) since September, 1875, whose appointment was 
of record. 

But John Sumner totally denies that he told the petitioners 
what they narrate, and his denial very much weakens our 
belief in their story. They tell it with a suspicious uniformity 
as to the phrases used, and with an absence of detail as to cir- 
cumstances which would have been likely if this had been 
a real transaction by which the Sumner brothers made a 
transfer of the management of the land to the daughter and 
niece, Nancy. We think her statement is the probable one, 
to this effect—that her father being disabled by sickness, she 
told the tenants of the land not to trouble him about business, 
but to deal with her; that is, to continue as they had been 
doing for several preceding years. And such a statement of 
Nancy’s may well have had the assent of William Sumner 
and of John, if he were giving friendly assistance to his sick 
brother. 

The case of Kamohai vs. Kahele, 3d Haw. Rep., 530, differs 
materially from this. There the business proposed to be done 
was to sell the land, and Kamohai, who owned the land as 
his father’s heir, assured the purchaser that his uncle was the 
owner, and assisted in the survey, in the execution of the 
deed, and receiving the price paid, and the whole transaction 
was cohcurrent with the plaintiff's declarations as to the title. 
In the case at bar any declarations of John or William Sumner 
were made a year before the lease. They did not authorize 
a lease for a term of years, which was a different holding from 
what the complainants had held it. The whole import of such 
declarations, if they were made by the owner of the land, 
would be satisfied by the complainants continuing in occu- 
pancy under the old parol agreement, and dividing the crop 
with Nancy until some properly authorized agent should make 
other arrangements. 
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To hold that such words, used under these circumstances, 
would support the authority to make a deed would carry the 
doctrine of estoppel beyond precedent, and beyond the limits 
of safety. We think, therefore, that the complainants’ coun- 
sel had good ground to consent to judgment in the ejectment 
case, for the defense of equitable estoppel could not have been 
sustained. 

It will not be necessary to proceed at length upon the point 
that a confession of judgment is a waiver of equities which 
might have been pleaded. The doctrine of equity is stated 
in Sections 1572-4 of Story’s Equity Jurisprudence, to the 
effect that where the facts existed and were known before the 
trial at law and were as much a defense at law as in equity, 
no redress can ordinarily be obtained in equity, unless there 
has been accident or mistake, or without default in the proper 
degree of watchfulness and care required of careful men, the 
defense fails to be presented fully. 

In Currier vs. Este, 110 Mass., 543, a judgment having been 
entered on an agreed statement of facts, with reference to a 
boundary line, and it appearing that both parties had been 
unaware that the line of fences by which they and their 
respective grantors had occupied for twenty-six years diverged 
from the line as described in the writ—by which mistake the 
plaintiff was deprived of three acres of land not submitted to 
controversy—and the time for a petition for review having 
passed before this was known, the defendant was perpetually 
enjoined from taking advantage of the judgment as to the 
parcel so included by mistake. For “there was nothing to 
indicate fault or negligence on the plaintiff in thus mistaking 
the boundaries of demanded premises.” 

Floyd vs. Jayne, 6 Johnson Chancery, 482; Pearce vs. 
Olney, 20 Conn., 554;. Wingate vs. Haywood, 40 N. H., 437, 
sustain the doctrine that Courts of Equity only exercise the 
jurisdiction here asked for when a party having a good defense 
to an action at law has no opportunity to make it, or has been 
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prevented by the fraud or improper management of the other 
party from making it, by reason whereof a judgment has been 
obtained which it is against conscience to enforce. 

The complainants were cognizant of all the facts they now 
offer, and the plea could have been set up for all it is worth 
in the ejectment suit. An equity which would now procure 
an injunction should then have created an estoppel. 

A. S. Hartwell for plaintiffs. 

Messrs. Preston and Brown for defendants. 

Honolulu, January 21, 1880. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1880. 
Harris, C. J., and McCully, J. 


THE HAIKU NUGAR COMPANY ET AL. vs. T. N. BIBCH, TAX 
COLLECTOR. 


ON EXCEPTIONS. 


Tue PLAINTIFFS and others were partners in a “Ditch Company,” 
having a concession from the Government of the right to take 
water from certain streams, and the company having constructed 
their ditch, the plaintiffs were irrigating their lands with water 
therefrom. The plaintiffs had a separate conveyance for their right 
to a certain share of the water; 

Herrn, that they were not riparian proprietors, and, they not having 
treated their interest in the water from the ditch as appurtenant 
to their land, the property of the Ditch Company was rightly taxed 
as a distinct piece of property. 


Opinion of the Court by McCuL.y, J. 
Referring for the statement of the matter here in contro- 


276 HAWAIIAN REPORTS, 1880. 


The Haiku Sugar Company et al. v. T. N. Birch, Tax Collector. 


versy to the opinion delivered by the Chief Justice at the 
hearing (at nisi prius) in which I entirely concur, I observe on 
the points presented by the plaintiffs who are the appellants 
on the appeal, they state facts to be that the plaintiffs as own- 
ers of their respective plantations were taxed on the value of 
those plantations at least twice as much as heretofore on ac- 
count of their connection with and right to use the water flow- 
ing in a ditch owned by the plaintiffs as partners under the 
firm name of “The Hamakua Ditch Company.” 

But the testimony of Mr. Stirling the assessor, does not ac- 
cord with the statement. He says: “I taxed the cane land of 
Haiku Sugar Company at the usual rate, $100 an acre for 
land under cane, and the other land not under cane but fit for 
sugar culture, at $20 an acre. Had I not assessed the ditch 
separately I would have assessed the uncultivated lands differ- 
ently, I would have assessed higher, I would have assessed 
land thoroughly irrigated at $200 an acre. The same answer 
will apply to Grove Ranch, Baldwin’s and other adjoining land 
owners.” 

I do not find any testimony as against this that the rate of 
assessment in previous years had been half the rate or any 
proportion less, but if the rate now stands higher than it did 
several years ago, it may be charged to the general enhance- 
ment in the value of real estate in the Kingdom, to the opera- 
tion of the Act of 1876, requiring assessments to be at the 
“full cash valuation” of all property, and to the personal 
judgment of the assessor for the year, neither do we find 
any testimony to show that other land in the district of like 
character with that of the plaintiffs the property of non-share- 
holders in the ditch and not irrigable from it is rated at lower 
and different rates. 

We must therefore conclude that as a matter of fact the 
assessor did not combine the value of the ditch with the value 
of the land of the plaintiffs, and assess the entire value once as 
an appurtenance and again as separate property. This would 
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be an answer to the position of the plaintiffs that the several 
interests of the plaintiffs are appurtenant to their several plan- 
tations, and ought to have been taxed together, that they were 
separated by the assessor and singly taxed each once. 

' The rights of parties herein are unlike the rights of riparian 
proprietors, and equally unlike the rights of irrigation appur- 
tenant to land from ancient watercourses. The argument of 
counsel to establish that the shares of the plaintiffs were ap- 
purtenant to the lands owned by them was based on the fact 
that the water of the ditch at the present time was entirely 
appropriated by the partners in the Ditch Company, and none 
sold to third parties, but counsel were unable to say that any 
partner could not sell his share of water to be used elsewhere 
than on his own land that any surveyed acre of these planta- 
tions could not be sold without a proportional share of the 
water, and that it would be so intended without an express 
conveyance of such a share to the ditch. No essential differ- 
ence is found in the character of the ditch property in this 
case from the case of a partnership or a single owner of a 
ditch constructed for the purpose of offering water for sale at 
a price per inch to whoever might purchase it. In this case 
the purchasers of the water are coincident with the partners 
and each taking according to his share in the company, and 
the company selling no water to outside parties, no partner has 
anything to receive or to pay, except perhaps assessments for 
repairs. Upon examining the deeds of conveyance of certain 
shares of plantations enjoying the use of this water it is notice- 
able that there is a distinct sale and assignment of the grant- 
or’s share and interest in the Hamakua ditch. In the deed 
from Hobron to W. O. and H. Smith, such a distinct sale is 
made, and the grantors are constituted his attorneys in fact to 
secure his rights under the concession of the Government to 
the Ditch Company and in the partnership. The plaintiffs 
have not, therefore, considered their interest in the water as 
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appurtenant to their land, and to pass by a common convey- 
ance of land and its appurtenances. 

Furthermore, I observe in the original concession by the 
Hawaiian Government, of the right to take the water of cer- 
tain streams lying within Government lands, that the privi- 
lege is reserved of buying the ditch aqueducts, bridges and 
pipes at cost, and thereafter furnishing irrigation to the pro- 
prietors at a limited rate annually per acre, and this does not 
comport with the character claimed of a right of water appur- 
tenant to the land. But without such a right of resumption, 
the grant was for a term of years and would expire by its own 
limitation, and its essential character has not Ween changed by 
a later concession giving a perpetual franchise at a higher rate. 

There is a significant fact besides to distinguish this from 
an appurtenant right of water, that the Ditch Company own 
the piece of land called Olopana. It will hardly be claimed 
that this is appurtenant to any or all of the plaintiffs’ lands. 
Washburn, R. P. Vol. 3, pp. 394-5. 

It follows from the foregoing views that the property of the 
Hamakua Ditch Company could not be taxed as merged in 
other property of the partners and rightly it was taxed as a 
distinct piece of property. 

The judgment of the Chief Justice must be affirmed. 

Messrs. Hartwell, Austin, and Castle & Hatch for plaintiffs. 

Attorney General Preston for defendant. 
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SUPREME COURT—IN BANCO. 


APRIL TERM, 1880—IN EQUITY. 
Harris, O. J., and McCully, J. 


KEAUHULIHIA ET AL. v8. HIRAM PUAHIKI. 


ON APPEAL. 


WHERE THE PLAINTIFFS conveyed to the defendant half the real estate 
left by his wife, because they supposed he was entitled to inherit it 
as her husband, and by law he was not entitled, and the plaintiffs 
were; 

HE p, that the plaintiffs are entitled to relief against the mistake, but 
that a lease executed by defendant after the conveyance to him, to 
lessees without notice of plaintiffs’ rights, shall stand, they attorning 
to the plaintiffs, 


OPINION OF CHIEF JUSTICE HARRIS APPEALED FROM. 


I do not see any evidence of fraud between these parties, 
and the plaintiffs, if they recover at all, must recover on the 
ground that the whole proceedings being a mistake are void 
from the beginning. It appears from all the testimony and 
from the bill that Meaai, a woman, who was the wife of 
Puahiki, the defendant in this case, died in 1868, seized of 
the property in question, and that the plaintiffs in this case are 
brother and sister of Meaai. 

It is contended on the part of the defendant that the law of 
descent, even previous to 1872, entitles the husband to one- 
half of the estate, and the decision of the Court in the matter 
of the estate of Napua Zupplein Kaluahine, deceased, is not 
conclusive in this case (see 3d Haw. Rep., 327), because it 
was an obiter dictum and the text of the decision does not sup- 
port the syllabus. But on reading the case over I do not find 
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that it is on obiter dictum. For the husband was claiming on 
two grounds—first, by virtue of the Marriage Act; second, by 
virtue of the statute of descent. Now, if the decision of the 
Court should be that his claim by reason of his marriage was 
good, he would be entitled to all the personalty and none of 
the realty. See Civil Code, Section 1286, which states that 
“provided that in case his wife shall first die, the husband 
legally married as aforesaid, shall cease to have control over 
the immovable and fixed property of his wife, and the same 
shall immediately descend to her heirs as if she had died sole, 
unless there happen to be legitimate issue of the marriage 
within the age of the legal majority.” But if his claim should 
be under the law of descent, then he would be entitled to one- 
half the realty and one-half the personalty, so that it became 
necessary for the Court to decide whether the husband must 
take under the Marriage Act or that of descent. For, say 
they, “he cannot take under both provisions,” because they 
are incompatible; and they further decide that he must take 
under the Marriage Act and not under the law of descent as it 
then stood; for, say they, “There is only one condition under 
which the husband can inherit the property of the wife, and 
that is where she dies intestate and leaves no kindred but her 
husband, and in that case he shall inherit all her estate.” 

This decision, in view of the second and third subdivisions 
of the 1448th Section of the Civil Code, and of the 1286th 
Section was clearly right, was entirely in point in that case, 
and was conclusive upon the rights of this defendant up to the 
time of the execution of the partition deed in December, 1879, 
which it is the object of this proceeding to set aside; and the 
question is whether the deed to the defendant by the plaintiff 
ought to stand. 

It is stated first, that it ought to stand because that it is a 
mere carrying out of a previous arrangement made in 1864 
verbally; or to state the defendant’s position in his own words, 
because “it appears that the property set off to Puahiki (by 
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the deed) was the same as that set off in 1864 as his share, 
and held by him until the partition.” 

I do not see the force of that position, for in the first place 
the wife did not die until 1868, and secondly, if they did 
make a verbal partition, it appears to have been done in this 
way. See testimony of H. Puahiki, page 13. “My wife 
first divided this land into two portions by word of mouth, 
one-half to our parents and the other half to myself.” This 
amounted to nothing more or less than that they two (the 
husband and wife) permitted the parents to occupy one-half 
the land, and apparently from good cause, since Kakio, who is 
the parent alluded to, is the same person who is mentioned in 
Kamakai’s will, devising this land in the following words: 
“Ke hoolilo aku nei au i ọu mau kuleana ia Meaai a ke 
hoolilo aku nei au ia Kakio i hope no Meaai.” Thus consti- 
tuting Kakio a “hope” for Meaai (whatever idea he may have 
attached to “hope” whether factor, agent, trustee, attorney 
or otherwise). 

Thus it will be seen that from the date of his wife’s death 
the defendant had merely a permissive occupancy by her 
heirs, which were her brother and sister, having no rights of 
his own, though by the after events, it appears that they 
thought he had; and perhaps he thought so himself. The 
law of 1872, which enacted that under such circumstances as 
those under contemplation, the husband would be heir to one- 
half of the wife’s property, had no effect on his position, since 
the rights of the plaintiffs to the property attached the hour 
when the defendant’s wife died. 

At the date of making the deed in question, the plaintiffs’ 
right to the piece of land set off to defendant was indisputable, 
since whatever doubt may have existed on the statute of 
descent had been set at rest by an authoritative decision of 
this Court in the case of Napua Zupplein Kaluahine, above 
quoted. The plaintiffs “in ignorance of a plain and settled 
principle of law were induced to give up their indisputable 
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property,” that is to give something for nothing; and it is an 
unquestionable doctrine that where a party so acts, “A Court 
of Equity will relieve him from the effect of his mistake.” 
See 1 Story’s Equity Juris., Sections 121, 122. If the division 
had occurred previous to the decision in the estate of Napua 
Zupplein Kaluahine, above cited, the position of the defendant 
would have been better, for it might have been considered 
that there was a doubt how the statute of descent would have 
been construed. 

It follows, therefore, that the deed of the plaintiffs to the 
defendant must be cancelled, and I do so adjudge, and will 
sign an order to that effect when presented. 

But there is another matter which arose during the hearing. 
It appears that subsequent to the making of the deed (the 
subject of this controversy), Puahiki executed a lease in favor 
of Messrs. Widemann & Richardson. They should have been 
impleaded if it were known to the plaintiffs, or they should 
have sought to make themselves party to this action, if the 
action were known to them, so that all the questions arising 
out of these conveyances might be settled at once, for it is a © 
well-known principle of Equity Courts that when they have 
once had jurisdiction of a matter they will proceed to settle all 
matters pertaining to it, to prevent a multiplicity of actions. 
On this principle, though I may be proceeding a little out of 
the record as made by the bill and answer, yet as the matter 
was raised by the evidence and reasoned upon somewhat at 
the hearing, I will take occasion to say that inasmuch as the 
plaintiffs had executed voluntarily the deed to Puahiki, Pua- 
hiki’s lease to Widemann & Richardson must be held to be 
binding on these plaintiffs, the said lessees paying the rent to 
the plaintiffs. 

Castle & Hatch for complainants. 

Preston & Brown for respondents. 

Honolulu, March 12, 1880. 
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KEAUHULIHIA ET AL, US, HIRAM PUAHIKI, 


Opinion of the Court by McCuL.y, J. 

Referring to the extended statement of the facts of this 
case, and the law as established by the authority of Zupplein 
estate case (3 Haw. Rep., 323), in the written opinion of the 
Chief Justice in the first decision, it will be sufficient to 
say: 

1. The transaction of the parties cannot be viewed as a 
compromise. The defendant had no right and no title. It is 
said in argument that being in possession, he must be dispos- 
sessed by a suit of ejectment, and that his settlement was 
therefore a compromise. But it is not to be inferred that he 
would have resisted the occupation by the plaintiffs when he 
came to know that he had no title, and it is not to be sustained 
as a compromise that the plaintiffs should give up half of 
their estate in order to avoid an action of ejectment against 
the tenant of this half, who would have no defense to set up 
and who must pay the costs. Neither is it apparent what 
Puahiki compromises when he only claims a half and is given 
all that and relinquishes nothing, unless making a partition 
of an estate is deemed a compromise. 

2. It stands then that the plaintiffs, without consideration, 
granted the defendant half of the estate, upon this view that 
he was entitled as the husband of a wife deceased without 
issue, and leaving a brother and sister, the plaintiffs. The 
statute subsisting in 1868 being that such a husband took 
nothing of the wife’s real estate. The decision of the Court 
in the estate of Napua Zupplein Kaluahine must be conclu- 
sive. The question was of the issue before the Court and was 
distinctly passed on. The doctrine of the law is that all its 
rules and principles are deemed certain, although they have 
not as yet been recognized by public adjudications, (1 Story’s 
Equity Juris., Section 126), and therefore it must be consid- 
ered that the statute of descent was understood in 1868, when 
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Meaai died, as it was interpreted to be in 1871 in the above 
case, and the enjoyment which the defendant had of this 
estate must be deemed to have been with the free sufferance 
of the plaintiffs. If then acting in ignorance of a plain and 
settled principle of law these parties give up a portion of their 
indisputable property to another, in a settlement of supposed 
legal rights, and without any other consideration, a Court of 
Equity should relieve them from the effect of the mistake, 
(Story’s Equity Juris., Section 121), and equally so if the 
proposition to make such a settlement has proceeded from the 
plaintiffs, and the defendant may be free from imputation of 
fraud or wrongful persuasion. By relieving the plaintiffs 
from the effect of their mistake, it cannot be said that the 
defendant is injured, for there is no injustice in requiring him 
to render back what he had no title to, and gave nothing for, 
and the decision of the Chief Justice confirming the lease 
made by the defendant to a third party, but requiring the rent 
to be paid to the plaintiffs, provides against the disturbance of 
subsequent contracts. 

The decree of the Chief Justice in Chambers is affirmed. 

Castle & Hatch for plaintiffs. 

Preston & Brown for defendant. 
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Harris, O. J., and McCully, J. 


S. HOFFNUNG & Co., or SYDNEY, vs. CHUNG FAA, oF HONOLULU. 


ON EXCEPTIONS TO THE RULING OF THE COURT. 


AN AGREEMENT BY DEFENDANT to endorse bills drawn by His Majesty 
the King in favor of the plaintiffs to the amount of about $8,000, 
when presented by Bishop & Co., in consideration of a commission 
of 12% per cent. for guaranteeing the said amount, with further 
agreement that His Majesty will take all goods sent him by said 
plaintiffs, where from the facts it appears that goods of said plain- 
tiffs to the amount of £1,106 2s. were offered to His Majesty, and 
were by him refused to be received, renders the defendant liable to 
pay for the goods so offered to His Majesty, and entitles him to the 
commission stipulated on said sum though no bill of His Majesty 
was presented for defendant’s endorsement or endorsed by him; and 
whether said goods were taken or refused, or paid for or not paid 
for by His Majesty. 


Opinion of the Court by McCuLLy, J. 

In an action of assumption the defendant, inter alia, claims 
to set off £135 5s. (being $691 25) as his commissions on 
£1,106 2s. for agreeing to endorse or accept bills under the 
following agreement: 

“HONOLULU, May 2, 1877. 

“This is to certify that I, Chung Faa, of the City of Hono- 
lulu, general storekeeper, do hereby agree to endorse bills to 
the amount of about eight thousand dollars more or less, drawn 
by His Majesty King Kalakaua, of the Hawaiian Islands, in 
favor of K. Hoffnung & Co., Sydney, Australia; and, further- 
more, do agree to duly endorse the said bills on presentation 
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by Messrs. Bishop & Co., of the aforesaid city, in consideration 
of receiving twelve and a half per cent. for guaranteeing the 
said amount; and further agree that he will take all goods sent 
him by the said firm. (Signed) CHUNG FAA. 


“Witness to signature: (Signed) F.A. ANDERSON.” 


The matter now for the consideration of the Court appears 
from the following extract from the plaintiffs’ bill of excep- 
tions: 

“On behalf of the plaintiff, F. A. Solomon testified that he 
is an agent of the plaintiff, and that he was in Honolulu in 
February, 1878; that at that time the goods ordered by His 
Majesty had been received, but were not delivered, and the 
sale not completed; that he did not see the King in person, 
but did see Governor Dominis, the King’s Chamberlain; the 
goods were not received by him, and in consequence the goods 
were sold by the witness to H. A. Widemann; that as the 
sale to His Majesty was never consummated, no drafts were 
accepted by him, and none were presented to the defendant 
for his guaranty, and in fact the defendant never did guarantee 
or endorse any bills for the plaintiffs.” 

The presiding Justice thereupon instructed the jury that, 
upon the pleadings and evidence, the defendant was entitled 
to the set-off claimed by him, and directed them to bring in a 
verdict for the defendant; to which instructions and the ver- 
dict consequent thereon plaintiffs excepted. 

Exhibit “C” is an account from the plaintiffs, dated Sydney, 
September 20, 1877, crediting defendant: “By commission on 
£1,106 2s., as per arrangement, £138 5s.” 

Castle & Hatch for plaintiffs: This was a conditional con- 
tract, to become binding on the defendant on the acceptance 
of the drafts. That event never happened. The sale for 
which the drafts were to be payment was never completed, 
the goods were never delivered, the principal never became 
liable, therefore the security never incurred liability, and is 
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entitled to no commissions. He could only recover commis- 
sions after the sale was completed, and after his own liability 
attached. It is essential that there should be some one liable 
as principal. Not necessary that the person to whom the 
guarantee is given should bind himself to supply the goods. 
The contract would become mutual after the delivery of the 
goods, and until then it was inchoate, and in the power of the 
plaintiff to complete it or not. Citing Chitty on Contracts, pp. 
20, 728 and 742; Kenneway vs. Torelawen, 5 M. and W., 
498; Morton vs. Brown, A. and E., 19; Offord vs. Davis, 
Langdell’s Select Cases on Contracts, p. 42; Smith on Con- 
tracts, p. 89. > 

A. 8. Hartwell for defendant: By the original agreement 
the defendant was entitled to his commissions whether he 
should be called on to endorse His Majesty’s acceptance or 
not. An agreement to endorse makes one liable precisely as 
if he had endorsed. An endorsement of the King’s paper 
would make the endorser liable as an original promissor or 
maker of the note, or as purchaser, for the King cannot be 
held responsible. The consideration of the plaintiffs’ agree- 
ment to pay commission was the defendant’s agreement to 
endorse bills if presented. The defendant is not in default, 
and it can hardly be argued that he was to earn his commis- 
sions only on payment of the purchase money. There was no 
proper tender of the goods. 

2. The defendant is entitled to his commissions on the 
ground of account stated, and credit actually given him. 
The plaintiff agreed to pay the defendant his commission for 
agreeing to endorse bills if presented. He is still liable, and 
will continue to be liable on that agreement if the bills should 
be presented. Citing Langdell’s Contracts, pp. 170-79; 2 
Chitty on Pleading, 32; 2 Greenl. Ed., Sec. 127; Browne’s 
Stat. Frauds, Sec. 174; Selwyn’s Nisi Prius, p. 69. 

BY THE COURT. 
By the last clause in the agreement the defendant was 
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bound that His Majesty should take all goods sent him by the 
plaintiffs to the extent (presumably) of $8,000. The plaintiffs 
could have held the defendant for the invoice in question, less 
his commission. Having the guarantee that their goods sent 
would be taken, and bills endorsed by the defendant, they 
rightly entered commissions to his credit, the defendant being 
responsible for the sale and payment. There is no doubt that 
if His Majesty had paid cash for the goods, the defendant 
would be entitled to his commission without having endorsed 
a bill, and without incurring risk. The agreement was in the 
nature of insurance, the premium of which is paid, loss or no 
loss. If the plaintiffs’ agent saw fit to dispose of goods which 
had been sent to His Majesty, the sale and payment for which 
the defendant guaranteed to another party, he must be pre- 
sumed to have done it because it was more profitable, taking 
into account the premium which was payable in either case. 
There is force in the fact that plaintiffs considered that the 
defendant’s liability attached from the time the goods were sent 
to His Majesty, and credited to him then with his premium for 
the risk of sale which he insured from that time. It is clear 
that the plaintiffs held the defendant on his guarantee from 
that time; and if they or their agent considered it to their 
advantage to sell to another party, they cannot thereby deprive 
the defendant of his premium for the risk he had taken. 

The exceptions are overruled. 

Castle & Hatch for plaintiffs. 

A. S. Hartwell for defendant. 
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In the Matter of the Estate of R. B. Neville, deceased. 


SUPREME COURT—IN BANCO. 


JULY TERM—1880. 
Harris, C. J., Judd and McCully, J.J. 


IN THE MATTER OF THE ESTATE OF R. B. NEVILLE, DECEASED. 


ON APPEAL FROM THE PROBATE COURT. 


THE GUARDIANS kept their wards’ funds in their business, crediting no 
interest and expended the principal in maintaining the wards. 

Hern, that this was without authority. The guardians ordered to pay 
over to the wards the principal sum charged to themselves when the 
trust began, less commissions. 

The principles of Rosa B. Duncan’s case reaffirmed. 


BEFORE McCULLY, J., IN CHAMBERS, 


On the application of Marcus R. Colburn, husband of one of 
the wards, for the settlement of the guardians’ accounts. 

It would appear that the guardians who were in the first 
place the executors of the will, settled the business of the 
estate by making collections and payment of liabilities, with 
the exception of the $1,000 mortgage. This was payable 
before the death of Neville, and in my own view ought to 
have been paid off by the executors. Their accounts show 
that they had enough cash to meet the note, or they might 
have sold the real estate, as it appears they applied to the 
Court for to do, but discontinued the proceedings. The ex- 
ecutors and guardians had some business connection with Mr. 
Neville, and they kept the Kona property, leasing it to Mr. 
Cooper, with whom they had a business connection after the 
death of Neville, continuing a fire insurance on the building, 
and continuing to pay interest on the mortgage note. The 
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cash assets of the guardians appear to have been represented 
by a credit entry in the books of A. N. Cleghorn & Co. No 
interest has been entered on them; and, on the other hand, 
the executors and guardians charge no commissions. The 
rents have been credited, and out of the original fund as 
credited and the rents, payments have been made from time 
to time for the support of the wards to the date of filing the 
account. The items of expenditure seem proper and of reason- 
able amount, and it is right to say that the two wards, daugh- 
ters of Neville, have been well brought up and educated. 

The cash on hand when the executors rendered their ac- 
count, September 15, 1870, was $1,705.13; but without charge 
of executors’ commissions. At the rendering of the account, 
November 26, 1879, as ordered, the guardians charge the 
estate with a debit of $58.32, and there remains only the Kona 
property still mortgaged for $1,000. It is in evidence that 
property in that district will not bring as good a price now as 
it would when the executors took the estate, and it is evident 
that a wooden building is not worth so much by the ten years 
during which it has been subject to decay. I have, however, 
announced that I will not review the action of the executors 
in holding the house and land; and that as to the mortgage 
on which they have been paying interest, they must charge 
themselves with interest at the same rate, being one per cent. 
on the funds in their possession. 

I feel it my duty to censure the mode of treating the estate. 
Trust funds should not be merged in the private business of 
trustees, but should be kept separate and invested in the best 
securities which the country affords. English authorities go 
further. Lord Kenyon, as cited in Story’s Equity Juris- 
prudence, says: “It was never heard of that a trustee could 
lend an infant’s money on private security. This is a rule 
that should be rung in the ears of every person who acts in 
the character of a trustee; for an act may very probably 
be done with the best and honestest intention, yet no rule 


HAWAIIAN REPORTS, 1880. 291 
In the Matter of the Estate of R. B. Neville, deceased. 


in a Court of Equity is so well established as this.” See 
Section 1274. 

I do not see how this case can escape the operation of the 
principles established in this Court in Rosa Bartlett Duncan’s 
case, 3d Haw. Rep., 543. In that case the guardian merged 
the ward’s estate with his own, and reared her. When called 
to account, he showed that he had merged and consumed her 
property, but claimed that he had incurred a greater expense 
than the income from the property, if it had been put at in- 
terest. He kept no accounts. Yet the Court held that he 
was responsible for the principal, if he had diminished or 
consumed it without license from the Court. This is an ex- 
tremely simple rule and the only safe one for the property of 
minors. What a guardian may spend is the income, or so 
much thereof as may be required. He may not reduce the 
principal, as he may not sell the real estate without license 
from the Court. 

I therefore decide that the guardians hold n now, of this estate, 
the sum which they charged to themselves at the rendering 
of accounts, less, however, the commissions which they had a 
right to charge. 

A. S. Hartwell for petitioner. 

S. B. Dole for guardians. 

Honolulu, January 28, 1880. 


IN THE SUPREME COURT IN BANCO, JULY TERM, 1880—-HARRIS, C. J., 
JUDD AND McCULLY, J.J. 


Having heard the arguments of counsel on both parts, and 
considered all the circumstances of the case, we find it is 
similar in every respect to that of Rosa Bartlett Duncan; and 
therefore feel obliged to adopt the foregoing decision of Mr. 
Justice McCULLY, as rendered in Chambers. 

Decree affirmed. 

A. 8. Hartwell for petitioner. 

S. B. Dole and Castle & Hatch for guardians. 

Honolulu, August 12, 1880. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1880. 
Harris, C. J., Judd and McCully, J.J. 


KEKULA AND HUSBAND vs. PIOEIWA AND PAKU. 


ON QUESTION RESERVED. 


THE PLAINTIFF was the issue of a woman by a man not her husband, 
he being married to another woman. On the death of his wife, he 
married plaintiff's mother ; 

Hep, that the Act of 1886, that children born out of wedlock are 
rendered legitimate on the marriage of the parents with each other, 
does not apply to this case, and the plaintiff being the offspring of 
an adulterous intercourse is not legitimate, and cannot inherit from 
her putative father. 


Opinion of the Court by JUDD, J. ; 

This is a suit of ejectment for the possession of one undi- 
vided half of a tract of land of one hundred and seven acres in 
the District of Koolau, Maui, granted to one Manu by Royal 
Patent No. 3,066, and the plaintiff claims the same as being a 
daughter of Manu, now deceased. The defendant, Pioeiwa, is 
a minor, and his guardian ad litem disclaimed all right of pos- 
session to the land. 

The defendant, Paku, made no answer and was defaulted. 
Upon the testimony of the plaintiff, presented ex parte to the 
Court, it appeared that Manu had a wife, Lohelohe by name, 
and during his coverture with her he cohabited with a woman 
named Paku, by whom he had the plaintiff Kekula. On the 
death of Lohelohe, Manu married Paku in 1847 or 1848. It 
appears also that Manu had a son Moke, by his first wife, 
Lohelohe, who now survives, and who would be entitled to 
inherit from his father an interest in this land. 
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The Legislature of 1866 passed an Act in these words: 
“All children born out of wedlock are hereby declared legiti- 
mate on the marriage of the parents with each other, and are 
entitled to the same rights as those born in wedlock.” 

The question reserved for the consideration of the Court is 
whether Kekula is capable of inheriting from Manu. “The 
doctrine of the legitimation of offspring by the subsequent 
marriage of their parents is of Roman origin, introduced by 
Constantine, to put down that matrimonial concubinage which 
had become so universal in the empire, and the canonists based 
the law not on general views of expediency and justice, but 
upon a fiction, in order to reconcile the new law with estab- 
lished rules; for assuming that as a general rule, children are 
not legitimate unless born in lawful wedlock, they declared 
that fictione juris, the parents were married when the child 
was born. But the Scotch Courts have placed the rule once 
more where its imperial founders left it, namely, on the 
grounds of general policy and justice. Legitimation is 
thought to be recommended by these considerations of equity 
and justice, that it tends to encourage what is at first irregular 
matrimony; and that it prevents those unseemly disorders in 
and injurious to society into the honorable relation of lawful 
families, which are produced where the elder born children of 
the same parents are left under the stain of bastardy, and the 
younger enjoy the status of legitimacy.” Schouler’s Domestic 
Relations, pp. 308, 309. 

This doctrine of the civil law has been adopted by many 
States of the American Union, but it has not found favor in 
England. 7 Clark and Finley, 895. 

Taking either view of the philosophy of this law, whether 
by a fiction of law it presumes that the parents were married 
at the time of the birth of the child, or whether the law is to be 
sustained because it encourages lawful matrimony, we cannot 
see how it can be applied to the status of the plaintiff in this 
case. Her father had a lawful wife living when the plaintiff 
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was born to him of another woman. He was already bound 
in the ties of lawful matrimony. 

The legitimation of offspring born of an adulterous connec- 
tion by subsequent marriage does not encourage what is at 
first irregular into the honorable relation of lawful matrimony, 
but it would tend directly to encourage and sanction adultery 
itself.” It would tend to inspire those who have formed such 
an adulterous alliance with a desire to put their lawful part- 
ners out of the way or to get rid of the obligations of marriage 
in some manner. The law was intended to apply only to 
those who, free from all obstacles in the way of marriage ex- 
cept their disinclination to conform to the law, have formed 
an alliance from which children have resulted and who after- 
wards satisfy the demands of society and the law by comply- 
ing with it. In France, where this rule is adopted, it ex- 
pressly excepts the cases of children who are offsprings of 
incestuous or adulterous intercourse. 2 Kent’s Com., Sec- 
tion 210. 

We have failed to find a case where a similar act has been 
held to legitimate offspring of an adulterous intercourse. Any 
other construction of this Act would be subversive of good 
morals, and we cannot think that the Legislature so intended 
it. 

The plaintiff takes nothing by her complaint. 

S. B. Dole for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, July 30, 1880. 
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Pahau, w., et al. v. Ruth Keelikolani, w., et al. 


SUPREME COURT—IN BANCO. 


JULY TERM—1880. 
Harris, ©. J., Judd and McCully, J.J. 


PAHAU, W., ET AL. v8. RUTH KEELIKOLANI, W., ET AL. 


ON EXCEPTIONS. 


A JUDGMENT was rendered in the Probate Court that all the parties 
to this suit are heirs at law of C. K. The plaintiff, one of the said 
declared heirs, brought an action of ejectment claiming that she is 
sole heir at law of C. K. 

The defendants pleaded the former judgment of the Probate Court; 

Herp, conclusive as to the relationship thus established. Keahi vs. 
Bishop, 3 Haw. Rep., 546, reaffirmed. 


Opinion of the Court by Harris, C. J. 

After the death of Charles Kanaina, proceedings were had 
before the Chief Justice, sitting as a Probate Court for the 
purpose of determining who are the heirs of Charles Kanaina. 
To these proceedings the plaintiffs, together with all the per- 
sons whom she has summoned as defendants, were parties. 

On and before the 19th day of March, A. D. 1879, the Chief 
Justice gave a judgment to the effect that all the parties to 
this suit are heirs at law of the deceased. From this decision 
no appeal was taken by the plaintiffs in this action; and the 
plaintiffs now bring their action against all the defendants to 
eject them from the piece of land set forth in their com- 
plaint, claiming that she is the only heir at law, and putting 
at issue the same facts that the Chief Justice had previously 
decided upon. At the hearing it was claimed by the counsel 
for the plaintiffs that this was a test action for the whole 
estate, and that if they succeeded in obtaining a verdict for 
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the plaintiff they should consider that it had established the 
right of the plaintiff to the entire estate, and that that fact 
could not again be questioned in any subsequent action 
between the parties; and the plaintiffs’ counsel admitted that 
if the verdict should be against the plaintiff, and the jury 
should find by their verdict that Mrs. Pahau was not a suffi- 
ciently near relation to the deceased to entitle her to inherit, 
the verdict would be conclusive against her. 

The defendants plead the former judgment in the Probate 
proceedings, maintaining that it was a bar to this action. 

On this plea the case came on for hearing by agreement, 
before the full Court, and was elaborately argued by both 
sides, but more especially by the counsel for the plaintiff. 

This case is entirely parallel with the case of Keahi against 
Bishop, decided in this Court in the April Term, 1874, 
3d Haw. Rep., 546. We have reconsidered the whole argu- 
ment adduced by the counsel for the plaintiff, which was able 
and exhaustive, and reaffirm the decision rendered in the case’ 
of Keahi vs. Bishop, namely: “The adjudication of a question 
of descent or pedigree will be binding, not only in the pro- 
ceedings in which they take place, but in every other in which 
the same question is agitated, and the mode in which the 
question is brought before the Court is immaterial.” 

“The Probate Court having determined that a certain rela- 
tionship exists, without reference to the title in any real 
estate, the related party is entitled to use that decision for the 
purpose of getting possession of and defending himself in hold- 
ing any real estate which by such relationship he inherits.” 

It is adjudged, therefore, that the relationship of the parties 
to the deceased, or the degree of relationship cannot be re- 
examined in this case. 

Honolulu, July 31, 1880. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1880. 
Harris, O. J., Judd and McCully, JJ. 


NAIHE KEKUEWA vs. KUAU. 


ON EXCEPTIONS FROM CIRCUIT COURT OF FOURTH JUDICIAL CIRCUIT. 
THE Circurr anD Districr Courts have concurrent jurisdiction in 
actions claiming consequential damages where the ad damnum does 
not exceed two hundred dollars. 


Opinion of the Court by McCuLty, J. 

Bill of exceptions from the Circuit Court of the Fourth 
Judicial Circuit, as follows: 

The plaintiff claimed of the defendant the sum of one hun- 
dred dollars as damages caused to the plaintiff’s person, in 
that the defendant had assaulted the plaintiff and bitten off the 
upper part of the plaintiff’s forefinger of the left hand. 

And the defendant by his attorney, Alfred N. Hartwell, did 
on the 18th day of February, A. D. 1880, file with the Clerk 
of this Court his answer denying all the facts alleged in the 
plaintiff’s declaration. 

And it appearing to the Court here that the plaintiff had 
previously brought his action for the same matters and things 
now alleged against the defendant before the District Justice 
of Lihue, on the Island of Kauai, but that said District Justice 
had dismissed the same on the ground that he had no juris- 
diction of causes of this nature, and this Court being of the 
opinion that only the said District Justice has original juris- 
diction of this cause, the Court did order that the plaintiff's 
said cause be dismissed on the ground that this Court has no 
original jurisdiction thereof; and that the plaintiff is at liberty 
to bring the same action against the defendant before the 
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said District Justice. It also appeared that no appeal had 
been taken by the plaintiff from the ruling of the District 
Justice declining jurisdiction as aforesaid. 

And the defendant moves that instead of remanding said 
cause to the District Justice as aforesaid, this Court do order 
that judgment be entered for the defendant, and that the 
plaintiff take nothing herein by reason of the plaintiff’s failure 
to appeal from the aforesaid ruling of the said District Justice, 
but the Court refused to grant that motion. 

BY THE COURT. 

On examination of the complaint in this case we find that 
the proceedings in the District Court were set forth in the 
complaint, and thus the Circuit Court was apprised of them. 
But this was an original action in the Circuit Court, and it 
does not appear to us to have been relevant to the statement 
of the plaintiff’s matter of action to rehearse a proceeding in 
the District Court which had not come up by appeal, nor was 
it relative to the bill of exceptions as we understand the ruling 
of the Circuit Court. The Justices of the Circuit Court dis- 
missed the action on the ground that the complaint, laying 
the damages at $200, was within the exclusive original juris- 
diction of a District Court, and could not be entertained by 
the Circuit Court except by appeal. Now the question of the 
jurisdiction of the Circuit Court could not be affected by the 
ruling of the District Justice; that is to say, it would not 
follow that the Circuit Court must take original jurisdiction 
because a District Justice had held that he had none, but only 
if it was good in law that there was no jurisdiction in the 
lower Court, and therefore must be in the original jurisdiction 
of the higher Court. And if it were held wrongly by a Dis- 
trict Justice that he had no jurisdiction in a case brought be- 
fore him, and afterwards the same case being brought by 
original petition before a Circuit Court, or the Supreme Court, 
and it being held in such superior Court that it was a matter 
of exclusive original jurisdiction with the lower Court, it could 
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not be maintained in such lower Court, upon the action being 
freshly brought, that the previous ruling of the lower Court 
would be a bar hereto. The substantial question for our re- 
view here is, whether the Circuit Court had original juris- 
diction, either exclusive or concurrent with the District Court, 
of the matter laid in the complaint. Jurisdiction is a matter 
of statute, and the jurisdiction of the inferior Courts is strictly 
determined by the statute, and it is not to be extended by 
implication. 

We quote here the statutes affecting the subject: 

Civil Code,: Section 893. “Police Courts * * * shall 
have exclusive original jurisdiction, within their respective 
districts, over all police cases proper, and over all cases where 
the amount of property in dispute shall not exceed one hun- 
dred dollars, wherein one or both of the parties are foreigners.” 

Civil Code, Section 915. “Each of said District Justices 
shall have jurisdiction, subject to appeal, to hear and deter- 
mine all civil cases wherein the property involved in contro- 
versy or the amount of the plaintiff’s demand does not exceed 
one hundred dollars.” 

Civil Code, Section 880. “The respective Circuit Courts 
shall have original jurisdiction to hear and determine all civil 
suits between individuals, or in which the Government is 
plaintiff, involving a greater amount of indebtedness or claim 
than one hundred dollars, and appellate jurisdiction in all such 
suits when the amount claimed does not exceed one hundred 
dollars. They shall have power to hear and determine all 
private actions arising within their jurisdiction, sounding in 
consequential injury, or damages without limit as to amount 
of claim.” 

Statutes of 1868, page 33, amends Section 893 to read: 
“Police Courts shall have exclusive original jurisdiction 
within their respective districts, over all police cases proper, 
and over all cases where the amount of property in dispute 
shall not exceed two hundred dollars,” thus omitting the 
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limitation “wherein one or both of the parties are foreigners,” 
and giving the same exclusive jurisdiction up to two hundred 
dollars which they had had up to one hundred dollars. The 
Statutes of 1874, Chapter XXII, amend Section 915 by sub- 
stituting the word two for one, raising the jurisdiction of Dis- 
trict Justices also to two hundred dollars. 

It is to be remarked that as the Civil Code stood before the 
amendments, the limit of jurisdiction given to the Police and 
District Courts, of one hundred dollars, systematically con- 
formed to the provisions in Section 880, giving appellate juris- 
diction to Circuit Courts in matters of “indebtedness or 
claim” when the amount claimed does not exceed one hun- 
dred dollars, “and original jurisdiction when such claim is 
greater than one hundred dollars.” We must therefore hold 
that, while the grant of jurisdiction to the Police Courts in 
Section 893 is made “exclusive” in terms, the jurisdiction of 
the District Courts is intended to be exclusive, although that 
term is not employed, as to cases of the character which Cir- 
cuit Courts can entertain only on appeal, for there is no other 
forum for them. 

But there is a distinction made in Section 880 between 
“civil suits involving indebtedness or claim,” and “private 
actions sounding in consequential injury or damages,” the 
jurisdiction of the Circuit Courts as to the former being exclu- 
sively original or exclusively appellate as the amount claimed 
may be greater or may not exceed one hundred dollars, and 
as to the latter being “without limit as to amount of claim,” 
that is without a maximum term. 

Section 915 likewise distinguishes cases where property is 
involved in controversy, and where the amount is made by 
the plaintiff’s estimation or demand. The former class would 
include assumpsit, trover and replevin, the latter may be taken 
to include what Section 880 terms “actions sounding in conse- 
quential injury or damages” except such as Section 920 inhib- 
its, viz: “The District Justices shall not have power to try 
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actions for slander, libel, defamation of character, malicious 
prosecution, breach of promise of marriage, false imprison- 
ment or seduction” (except seduction when damages claimed 
do not exceed one hundred dollars, by Act of 1864, p. 18), 
which cases must therefore come within the exclusive juris- 
diction of the Circuit (and Supreme) Courts, however low the 
ad damnum. The non excepted cases of the second class are 
therefore left to the concurrent jurisdiction of District and 
Circuit Courts up to the limit, as now amended, of a demand 
for two hundred dollars. 

The case at bar clearly belongs to the second class, as a 
claim for consequential damages, and was therefore subject to 
the jurisdiction of a Circuit Court, “without limit as to 
amount of claim,” and as the ad damnum did not exceed two 
hundred dollars, it was also within the jurisdiction of a Dis- 
trict Court. 

The ruling of the Circuit Court is not sustained. Exceptions 
are held good, and the case is ordered to be placed in the 
calendar of the next term of the Circuit Court. 

A. S. Hartwell for the exceptions. 


SUPREME COURT—IN BANCO. 


JULY TERM—-1880, 
Harris, C. J., Judd and McCully, JJ. 


THE KING vs. AH Ko. 


ON EXCEPTIONS FROM THE SECOND CIRCUIT. 


A BROTHER of one of the jurors drawn to try a case for selling liquor 
without a license had offered a reward to the prosecuting witness 
for the detection of any person guilty of this offense in the neigh- 
borhood ; 
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Hern, that the juror was not disqualified, he having answered that he 
was not thereby biased. 

Opinion of the Court by Harris, C. J. 

This defendant was tried at the last term of the Circuit 
Court of Maui for selling liquor without a license. It appears 
that Mr. Samuel T. Alexander, a shareholder in the Haiku 
Plantation, and manager thereof, offered $25 reward to one of 
the witnesses, who is called the principal witness, if he would 
buy liquor of any person in his vicinity. It does not appear 
that Mr. Alexander offered any sum of money to establish a 
charge against this particular defendant, but it was a general 
reward offered in the interests of good order for the detection 
of any person guilty of this offense in this neighborhood. 

At the trial the defendant objected to the brother of Mr. 
Alexander, who had been drawn on the jury, and likewise to 
two other jurors, because they were employed on the same 
plantation on which Mr. Alexander was manager. 

The Haiku Sugar Company owns a very extensive estate on 
the Island of Maui, and employs several hundred hands. The 
objection made to the juror Alexander is, that his relative is 
interested in procuring his conviction, and that he evidences 
that interest by paying a reward. 

Now certainly Mr. Samuel Alexander has no pecuniary in- 
terest in the result adverse to this defendant, for if he has paid 
the money to the witness the transaction is finished. If he 
has not paid the money, an acquittal of the defendant would 
absolve him from paying it at all. Mr. Samuel Alexander 
himself has the same interest in procuring the conviction of 
offenders, which every other good citizen and property holder 
has—no more, no less—and if his relatives, and those em- 
ployed by the same company, should be debarred from sitting 
on the jury because he is active in ferreting out offenses, it 
would follow that all their employees would likewise be ex- 
cluded from the jury for the same reason, and thus there would 
be none left to try offenders except their own accomplices. 
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Besides, it is usual for the presiding Judge to inquire of a 
juror, who may be objected to, whether he has any bias which 
will prevent him from giving a fair verdict on the evidence. 
This, as we understand, was not neglected in this case, and a 
great deal of regard is to be paid by the Court to the discre- 
tion of the presiding Judge. 

Exceptions overruled. 

Attorney General Preston for the Crown. 

A. S. Hartwell for the exceptions. 


SUPREME COURT—IN BANCO. 


JULY TERM—1880. 
Harris, C. J., Judd and McCully, J.J. 


H. A. BuRNS vs. JOHN BOWLER. 


ON EXCEPTIONS. 


THE TRIAL JUSTICE considered counter affidavits filed against the 
motion for new trial on the ground of newly-discovered evidence; 

HELD, counter affidavits may be filed to throw light upon the question 
as to whether the evidence is in fact newly discovered and not ac- 
cessible to the party at the trial upon the exercise of reason- 
able diligence. 


Opinion of the Court by Jupp, J. 

In this case the jury found for the plaintiff, and the defend- 
ant moved for a new trial on the ground of newly discovered 
evidence, which motion was heard by the Chief Justice and 
denied, from which exceptions are taken to this Court. 

The defendant contends that if the counter affidavits had 
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not been considered by the Court below, a new trial would 
necessarily have been ordered, and that the practice of filing 
counter affidavits against a motion for new trial on the ground 
of newly discovered evidence does not authorize a denial of 
the truth of the statement of what the affidavits show would 
be testified. 

We are of opinion that counter affidavits in such cases may 
be filed, and they will be considered by the Court so far as 
they throw light upon the question as to whether the evidence 
is fact newly discovered and not accessible to the party at the 
trial, upon the exercise of reasonable diligence. 

Upon consideration of the affidavits presented, we are of 
opinion that the evidence offered is not of so controlling and 
decisive a character as to be productive of an opposite result 
on a new trial on the merits. Nor does it seem to us to be 
evidence which the exercise of reasonable diligence on the 
part of the defendant could not have procured at the trial. 

Burrows and Hardee, the affiants, were well known mechan- 
ics in the same line of business as the parties in this case, 
living in Honolulu and accessible. 

There are but few cases tried in which new evidence cannot 
be hunted after trial, and in order to secure to parties the 
termination of their legal controversies the Court must be 
wary about granting new trials upon insufficient excuses for 
not procuring the evidence when the parties had their day in 
Court. . ‘ 

Exceptions overruled. 

R. F. Bickerton for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, July 26, 1880. 
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SUPREME COURT—IN BANCO. 


JULY TERM—1880. 
Judd and McCully, J.J., (Harris, C. J., dissenting). 


RACHEL Lewis, ADMINISTRATRIX OF THE ESTATE OF SAMUEL 
Levy LEWIS, DECEASED, vs. THE NEw YORK LIFE INSURANCE 
COMPANY. 


ON EXCEPTIONS. 


IN ACTION TO RECOVER the amount of a policy of life insurance, the 
Court refused to rule, on a motion for a non-suit, that the plaintiff 
could not recover, inasmuch as she had not shown that the state- 
ments and representations in the application were true; 

HEtp, no error, as the burden is on the defendant to show that the 
representations were untrue. 

The Court admitted the téstimony of M., T. and B., the last named 
being the defendant’s special agent, as to conversations between 
the insured and the said B. as to the health of the insured, the 
objection by the defendant to such evidence being that it would 
tend to vary and contradict the written agreement in the applica- 
tion; 

HELp, this evidence was properly admitted, as B. wrote the answers 
of the insured in his application, and there was evidence tending 
to show that the applicant made some disclosures in regard to his 
health that do not appear in the answers, and that B. made some 
representations to the insured as to the character and effect of the 
statements in his application. This worked an estoppel against de- 
fendants who were bound by the acts of their ‘special agent. 

The Court refused to charge that “if any of the statements or repre- 
sentations in the application are shown to be untrue, the jury will 
give a verdict for the defendant ;” 

HELD, error, for if any of the answers made by the insured were un- 
true, though made in “good faith,” there was a breach of the war- 
ranty. 
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The Court refused to charge that “if the insured concealed from the 
defendant any material fact which it was important that the de- 
fendant should know, then the contract of insurance was tainted 
with fraud on the part of the insured, and the plaintiff cannot re- 
cover, but the jury will give a verdict for the defendant ;” 

HE Lp, error, for if the defendant can prove that there was a material 
fact in regard to the health of the applicant which he did not 
disclose because he was ignorant of it, it was fatal to plaintiff's re- 
covery. 

New trial ordered. 


Opinion of a majority of the Court by JUDD, J. 

The plaintiff’s deceased intestate was insured by the de- 
fendant by a special policy for ninety days called a “Binding 
Receipt,” for $5,000 on the 17th of November, 1879. 

Question 13, in the application for insurance, is: “Has the 
party ever been seriously ill; if so, when, with what com- 
plaint, and who was the medical attendant; state his name 
and residence?” The answer recorded is: “No.” 

Question 14 is: “Is the said party now in good health?” 
The answer given is: “Yes.” 

Question 27 is: “Name and residence of person’s usual 
medical attendant; on what occasions and for what diseases 
have you required his attendance and advice; (if the applicant 
has required the services of a physician during the last seven 
years, or for a serious illness before that period, his certificate 
must be procured, or the issuing of the policy may be de- 
layed.”) To this question the answer given is, “None.” 

Question 28 is, “Have you consulted any other medical man? 
If so for what, and when?” Answer, “No.” 

Question 11 required separate answers as to whether the 
party has had or been afflicted since childhood with any of the 
following complaints (naming a large list), to every one of 
which the answer “No” is given, as also to the last—“or any 
serious disease.” 

There was evidence adduced at the trial that Lewis, some 
months previous, had suffered from severe pain in his back 
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and was so ill in August, 1876, that for several nights he had 
had watchers; that Dr. O. S. Cummings had attended him. 
The doctor was unable to diagnosticate the disease to his satis- 
faction, but says he suspected aneurism, but was unable to 
locate it, and there is no evidence that he communicated his 
suspicions to Lewis. Lewis had been to San Francisco for 
his health, and was feeling well at the time he made his appli- 
cation. On the 29th November he died suddenly by the 
rupture of an aneurism on the descending aorta below the dia- 
phragm, and caries of the spine had resulted from the pressure. 

At the trial the jury rendered a verdict for the plaintiff, to 
which the defendant excepted, alleging errors of law by the 
Court in regard to the admission of evidence and in its charge 
to the jury. 

I. The first exception is to the Court’s refusal to rule, on 
a motion for non-suit, that the plaintiff could not recover inas- 
much as she had not shown that the statements and repre- 
sentations in the application were true. We understand this 
to be the correct ruling, for where the contract is proved, the 
burden shifts to the defendant to prove the facts set up in 
avoidance of his liability, that is, that the statements and 
representations were untrue. See Campbell vs. N. E. Mutual 
Life Insurance Co., 98 Mass., 381. In Piedmont Life In- 
surance Co. vs. Ewing, 92 U. N. Supreme Court Reports, 379, 
the Court held that the burden of proving the truth of the 
answers in the application does not rest upon the plaintiff. 
The insurance company must prove their falsity. 

II. The second exception is to the Court’s admission of the 
testimony of Magnin, Testa, and C. O. Berger, the defendant’s 
special agent, as to conversations between the insured and the 
said Berger as to the health of the insured, the objection by 
the defendant to such evidence being that it would tend to 
vary and contradict the written agreement in the application. 
It appears that Mr. Berger wrote the answers of the insured 
in the application, and there was evidence tending to show 
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that the applicant made some disclosures in regard to his 
health that do not appear in the answers, and that Berger 
made some representations to the insured as to the character 
and effect of the statements in the application. 

This evidence was properly received. In the case of In- 
surance Co. vs. Wilkinson, 13 Wallace, 232 (U. S. Supreme 
Court, 1871), the agent of the company, who took down the 
answers of the applicant and his wife to all the interrogatories, 
was told by both of them that they knew nothing about the 
cause of the mother’s death, or her age at the time, the wife 
being too young to remember it; but the agent inserted the 
age at death of the mother which was untrue, but which he 
obtained from a third person, and which he inserted without 
the assent of the insured. 

The Court says: “If we suppose the party making the in- 
surance to have been an individual, and to have been present 
when the application was signed, and soliciting the assured to 
make the contract of insurance, and that the insurer himself 
wrote out all these representations, and was told by the plain- 
tiff and his wife that they knew nothing at all of this particular 
subject of inquiry, and that they refused to make any state- 
ment about it, and yet knowing all this, wrote the representa- 
tion to suit himself, it is equally clear that for the insurer to 
insist that the policy is void because it contains this statement 
would be an act of bad faith and of the grossest injustice and 
dishonesty. i 

“And the reason for this is that the representation was not 
the statement of the plaintiff, and that the defendant knew 
it was not when he made the contract; and that it was made 
by the defendant, who procured the plaintiffs signature 
thereto. It is in precisely such cases as this that Courts of 
law in modern times have introduced the doctrine of equitable 
estoppels, or, as it is sometimes called, estoppels in pais. The 
principle is that when one party has by his representation or 
his conduct induced the other party to a transaction to give 
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him an advantage which it would be against equity and good 
conscience for him to assert, he could not in a Court of justice 
be permitted to avail himself of that advantage. 

“This principle does not admit oral testimony to vary or 
contradict what is in writing, but it goes upon the idea that 
the writing offered in evidence was not the instrument of the 
party whose name is signed to it; that it was procured under 
such circumstances by the other side as estops that side from 
using it or relying on its contents; not that it may be contra- 
dicted by oral testimony, but that it may be shown by such 
testimony that it can be lawfully used against the party whose 
name is signed to it.” 

It is urged that the defendant is not bound by the acts of 
the agent in this respect. In the last quoted case the Court 
say that “an insurance company establishing a local agency 
must be held responsible to the parties with whom they trans- 
act business for the acts and declarations of their agent, within 
the scope of his employment, as if they proceeded from the 
principal.” 

These principles were affirmed in the same Court in 1874. 
Insurance Company vs. Malone, 21 Wallace, 152. In this case 
the Court say: “True answers were in fact made by the ap- 
plicant, and the agent substituted for them others, now alleged 
to be untrue, thus misrepresenting the applicant as well as 
deceiving his own principals. Nor do we think that it makes 
any difference that the answers as written by the agent were 
subsequently read to Dillard (the applicant) and signed by 
him. Having himself answered truly, and Yeiser (the agent) 
having undertaken to prepare and forward the proposals, Dil- 
lard had a right to assume that the answers he did make were 
accepted as meaning, for the purpose of obtaining a policy, 
what Yeiser stated them to be. The acts and declarations of 
Yeiser are to be considered the acts and declarations of the 
company whose agent he was, and Dillard was justified in so 
understanding them.” 
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III. The third exception is to the Court’s refusal to charge 
that, “If any of the statements or representations in the appli- 
cation are shown to be untrue, the jury will give a verdict for 
the defendant ;” and 

IV. “If the insured concealed from the defendant any ma- 
terial fact which it was important that the defendant should 
know, then the contract of insurance was tainted with fraud 
on the part of the insured, and the plaintiff cannot recover, 
but the jury will give a verdict for the defendant.” 

The application signed by the insured contains the follow- 
ing: “And I do hereby agree that the statements and repre- 
sentations contained in the foregoing application and declara- 
tion shall be the basis of the contract between me and the 
said company, the truthfulness of which statements and repre- 
sentations, whether written by my own hand or not, I do 
hereby warrant, and that if the same or any of them are in 
any respect untrue the policy which may be issued herein 
shall be void, ete.” 

The special policy issued contains the clause that the de- 
fendant “Insured the life of Samuel L. Lewis for ninety days 
from the date hereof,” in accordance with the application, and 
the Court held that the application was the test of the contract. 

The Court charged the jury that the insured was bound to 
use the utmost good faith in his answers, but was not bound 
to represent what he did not know, or did not remember. 

The question is, whether, considering the plain and un- 
qualified language of the contract which warrants the truth of 
the statements and representations in the application, the 
language of the Court in its charge was sufficient. 

An express warranty is defined to be a “stipulation inserted 
in writing on the face of the policy on the literal truth or ful- 
fillment of which the validity of the entire contract depends.” 
May on Insurance, S., 156. “A misrepresentation, whether 
made intentionally or through mistake, and in good faith, 
avoids the policy on the ground that, in either case, the injury 
to the insurer is the same.” May, S. 181. 
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In Foot vs. Ætna Insurance Company, 61 N. Y., 671, Foot, 
the insured, had answered “No,” in response to the question: 
“Has the party ever had any of the following diseases; if so, 
how long and to what extent; * * * spitting of blood, 
consumption, * * * diseases of the lungs, etc.” Also to 
the question, “Has the party had, during the last seven years, 
any severe illness?” he answered “No.” The policy con- 
tained a clause that “any untrue or fraudulent answers, etc., 
shall render the policy null and void.” It appeared in evi- 
dence that Foot had had two hemorrhages from the lungs. 
The lower Court charged the jury “that Foot’s answers did 
not vitiate the policy, unless knowingly untrue.” 

The Commission of Appeals, Earle, J., said: “Parties to 
insurance contracts have the right to make their own bargains 
as in other cases. * * * All the representations of the 
assured contained in the policy by being written therein, or 
incorporated therein, by reference to the proposal, are war- 
ranties, and must be substantially true, or the policy will be 
void. * * * It matters not whether the representatives 
are material or not. The parties have made them material 
by inserting them; and it matters not if the party insured 
made the true statements innocently, believing them to be 
true.” 

In the case of Gach vs. Ingall, 14 M. and W., 95, the assured 
had answered “No” to the question as to whether he had 
spit blood. The charge to the jury was that it was for them 
to say whether at the time of making the statement set forth, 
the assured had had such a spitting of blood and such an 
affection of the lungs and inflammatory cough as would have 
a tendency to shorten life. The Appellate Court held that 
this was a misdirection, the question must be answered 
specifically whether he had ever spit blood, so as to put the 
insurers upon inquiry. 

In Jeffries vs. Life Insurance Company, 22 Wallace, 47, 
(1874), the policy contained the clause “that the statements 
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and declarations made in the application are in all respects 
true.” The applicant had answered that he was unmarried, 
whereas he was a married man. It was claimed that the false 
answer was not to the injury of the Company, as it presented 
the applicant’s case in a less favorable light to himself than if 
he had answered truly. The Court held that the untrue 
answer avoided the policy, irrespective of the materiality of 
the answer given to the risk. The Court says: “The propo- 
sition at the foundation of this point is this, that the state- 
ments and declarations made in the policy shall be true. This 
stipulation is not expressed to be made as to important or 
material statements only, or those supposed to be material, 
but as to all statements. * * * Nothing can be more sim- 
ple. If he makes any declaration in the application, it must 
be true. A faithful performance of this agreement is made, 
an express condition to the existence of a liability on the part 
of the Company.” 

In the Ætna Life Insurance Company vs. France, 91 U. S. 
Supreme Court Reports, 510, (1875), the same Court affirmed 
this decision. 

The Court below had left it to the jury to say whether in 
their opinion a rupture, which the deceased had, materially 
affected his health, or whether there was, in his answering as 
he did, any falsehood or willful suppression. This was held 
erroneous, as the applicant had by his contract bound himself 
to give true answers to all questions. 

There is an instructive English case which has been often 
quoted with approbation by many Courts, that of Duckett vs. 
Williams in 2 C. and M., 348. It bears a close analogy to the 
one we are considering. 

The head note reads: “By a declaration and statement as 
to health, etc., signed by the assured previous to effecting a 
policy on a life, it was agreed that if any untrue averment 
was contained therein, or if the facts required to be set forth 
in the proposal were not truly stated, the premiums should be 
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forfeited and the assurance be absolutely null and void. The 
statement as to the health of the life was untrue in point of 
fact, but not to the knowledge of the party making it; held, 
that the premium was forfeited and could not be recovered 
back.” 

Lord Lyndhurst, C. B., in this case says: “The point is 
whether the facts stated were not truly stated within the 
meaning of declaration and agreement. It was contended on 
the part of the plaintiffs that the words must mean ‘truly’ 
and ‘untruly’ within the knowledge of the party making the 
statements, and that if the party insuring ignorantly and inno- 
cently makes a misstatement, he is not to forfeit the premiums 
under the clause in question. We are of opinion, however, 
that this is not the real meaning of this clause. A statement 
is not the less untrue because the party making it is not ap- 
prised of its untruth; and looking at the context, we think it 
clear that the parties did not mean to restrict the words in the 
manner contended for. Two consequences are to follow if the 
statement be untrue—one, that the premiums are to be for- 
feited; the other, that the assurance is to be void. Now, if 
the statements were untrue within the knowledge of the party 
making it, the assurance would be void without any such 
stipulation. The knowledge of the party is clearly imma- 
terial as to this last consequence, and therefore must be so as 
to the first; for it would be contrary to all the rules of con- 
struction to hold that it was material as to one consequence 
and not as to the others.” f 

But the leading English case on the subject of warranties 
in life insurance cases is that of Anderson vs. Fitzgerald, which 
went to the House of Lords (reported in 24 English Laws and 
Equity Reports, 2). Under a warranty similar to that of the 
case before us the House of Lords held that the question for 
the jury was not whether the statements were false and ma- 
terial, but simply whether the statements were false. The 
opinions of this high Court, numerously attended by Peers 
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learned in the law, are entitled to the greatest weight. Baron 
Parke, the Lord Chancellor, Lords Brougham and St. Leon- 
ards all delivered opinion to the same effect. 

May on Insurance, Section 206, sums the matter up in these 
words: “Always, however, to be remembered is that class of 
cases where the insured has bound himself hand and foot by 
a stipulation that his application contains a just, full and true 
exposition of all the facts inquired for, or its equivalent in a 
different form of words, and is to be deemed a warranty. In 
these, according to the received interpretation, no question of 
knowledge, good faith, or materiality arises; it is simply a 
question of the truth and fullness of the answers; and a want 
of either is fatal. Such policies are practically no security at 
all. The insured is at the mercy of the insurer, and if the ap- 
plicant will be so imprudent as to make such a bargain the 
Courts cannot help him.” This being the state of the law, 
we are not to consider any question of the harshness of this 
ruling. The parties have made their contract in which the 
applicant warrants the absolute truth of the answers made to 
the questions. 

If he answered “no” to the question if he had consulted 
a physician within the last seven years; and if the truth be 
that he had, whether he remembered it or not, the law is set- 
tled that, having warranted the truth of his answers, the policy 
is void. 

The defendant was entitled to have his third instructions 
prayed for given to the jury; and as it was not given, there 
must be a new trial, for we cannot say whether the jury may 
not have found that the answers made by Lewis, though un- 
true, were made in good faith, and under the instructions given 
they would be entitled to hold that they constituted no breach 
of the warranty. 

It is quite within the power of an applicant for insurance, 
where he does not know the facts inquired for, to so state. 
He is only bound by the answers he makes. The case of In- 
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surance Company vs. Gridley, 100 U. S., 614 (October, 1879), 
is in point. The application set forth that if any of the state- 
ments or declarations in the application for this policy, and 
upon the faith of which it is issued, shall be found in any 
material respect untrue, then * * * this policy shall be 
null and void. In reply to a question whether any of his rela- 
tives had any hereditary disease he answered: “No hereditary 
taint of any kind in family on either side of house to my 
knowledge.” The company proved that twenty years before 
the application was made the applicant’s uncle had been insane 
for a year, and had died in an insane asylum. 

The Court say: “The affirmation was restricted and nar- 
rowed down to what the applicant personally knew touching 
the subject. It has this extent; no more. The company 
might have refused to insure unless the qualifications were 
withdrawn. Having failed to do this, such is the contract of 
the parties. 

“To make out the defense sought to be established by the 
insurers three things were therefore necessary to be shown— 
that the alleged insanity of the uncle had existed, that it was 
hereditary, and that both these things were known to the 
applicant when he answered the question.” 

There are many cases reported in which insurance com- 
panies have incorporated into their policies or applications for 
insurance language like the following: “If any fraudulent 
concealment or designedly untrue statement shall be con- 
tained therein, then the policy shall be void;” or where the 
applicant is instructed to “answer each of the questions on the 
first page to the best of your knowledge and belief” or where 
the warranty concludes, “so far as the same are known to the 
applicant.” In these cases the Courts have uniformly held 
that the qualifying language controlled the effect of the war- 
ranty, and the parties were held only to statements and repre- 
sentations of facts which were within their knowledge. 

See National Bank vs. Insurance Company, 95 U. S., 673, 
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(October 1877). So where words in explanation are used in 
the policy or application which show that a strict warranty 
was not intended, the explanations will govern. Fitch vs. 
American Popular Insurance Company, 59 N. Y., 557, also 
Hall vs. Insurance Company, 6 Gray, 185. 

We have diligently examined the application in the case 
before us and we find no words qualifying the language of the 
warranty in any respect. But it is urged that the question, 
“Has the party any serious disease?” is one to which the war- 
ranty of absolute truthfulness does not apply. “Representa- 
tions,” says May, Section 200, “should not only be true but 
they should be full. The insurer has a right to know the 
whole truth, and a lack of fullness if designed, in a respect 
material to the risk is tantamount to a false representation and 
is attended by like consequence. This lack of fullness is 
termed a concealment, which is the designed and intentional 
withholding of some fact material to the risk which the in- 
sured in honesty and good faith ought to communicate to the 
insurer.” In the next section the learned author remarks: 
“Of course, where the truth and fullness of a statement are 
warranted, it is no longer a question of concealment, but of 
the truth and fullnes of the statement.” 

In the case at bar the application contains these words: “I 
do hereby declare that the person above named whose life is 
proposed for insurance is now in good health, and does ordi- 
narily enjoy good health, and that in the above proposal I 
have not withheld any material circumstance or information 
touching the past or present state of health or habits of life of 
said person with which the Trustees of the New York Life 
Insurance Company ought to be made acquainted,” * * * 
then follows the warranty which warrants the truthfulness of 
the statements and representations in the foregoing applica- 
tion and declaration. The “declaration” referred to is that 
just quoted, wherein the applicant declares that he has with- 
held nothing touching his past or present health which the 
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company ought to know. This is equivalent to a warranty of 
the fullness of the representations made; and consequently 
there can be no question as to whether there was concealment 
of any fact known to the applicant. He has warranted that 
he has concealed no material fact which the defendant ought 
to know. This is the contract of the parties, the legal effect 
of which is that if the defendant can prove that there was 
a material fact in regard to the state of health of the applicant, 
which he did not disclose because he was ignorant of it, it is 
fatal to the plaintiff’s recovery. 

This is covered by the fourth instruction prayed for, and 
which was not given to the jury. 

New trial ordered. 

Castle & Hatch for plaintiff. 

A. S. Hartwell and B. H. Austin for defendant. 

Honolulu, September 25, 1880. 


DISSENTING OPINION OF CHIEF JUSTICE HARRIS. 


I think a new trial should not be granted. It being deter- 
mined that the instructions to the jury, to the effect that the 
burden of proof was on the defendant company were correct; 
and further, that the ruling of the Court was correct, in ad- 
mitting testimony with regard to conversations between the 
insured, now deceased, and the defendant company’s agent, 
the whole case was for the jury. 

It was in evidence and admitted the defendant’s agent 
wrote the answers himself. The testimony of Magnin and 
Testa tended to show that the deceased made answers, with 
regard to his health, which do not appear in the written 
answers; as for instance that he had been sick a short time 
ago; that he had employed Dr. Cummings, a medical practi- 
tioner in this town; but it does not appear that the defend- 
ant’s agent saw fit to examine or thought it necessary to 
obtain this physician’s certificate, and the jury have deter- 
mined by their verdict that though the defendant’s agent 
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wrote down that the deceased had no medical attendant, in 
answer to the twenty-seventh question—and in answer to the 
twenty-eighth question, that he had consulted no other medi- 
cal man, yet the answer in point of fact was that he had had a 
medical adviser, Dr. Cummings. The thirteenth question is 
as follows: “Has the party ever been seriously ill; if so, 
when, with what complaint, and who was the medical attend- 
ant; state his name and residence.” The verdict of the jury 
determines that though defendant’s agent wrote “No,” in 
point of fact, the deceased answered that he had been sick 
and had gone to California for his health; that he had been 
sick here and had been treated by Dr. Cummings, but felt 
well at the time of his application. The same evidence tended 
to establish that the defendant’s agent made representations 
as to the character and effect of the statements in the applica- 
tion. The deceased had none of the complaints specially 
enumerated in the long list set forth in the application, and 
died of an aneurism. Though Dr. Cummings said that he 
suspected aneurism, he did not communicate any such sus- 
picion to the deceased, or, as far as it appears to any of his 
friends. Dr. Cummings himself testified that he did not 
know what was the matter with him; that the deceased sug- 
gested kidney, disease; that the doctor examined the urine 
and could not name the disease; that he asked him how he 
was, when he returned from California, and he said that he 
was well, and I thought so too. Now, it must be conceded if 
the insured made a fair exposition of the previous state of his 
health, and the defendant’s agent assured him that within the 
scope and intention of these questions, he was not seriously ill, 
and so wrote it down, the company is bound by the acts and 
statements of their agent. 

It is said that the Court instructed the jury that in answer- 
ing the questions the insured was bound to use the utmost 
good faith, but was not bound to represent what he did not 
know, and did not remember ; and it is said this ruling is wrong. 
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The word “remember” was used with reference to such 
facts as would ordinarily be deemed immaterial, and was 
therefore merely used incidentally; for there was no question 
regarding the man’s memory. It was used to illustrate the 
idea that a man questioned upon his illness during a period 
long past could not be expected to remember and speak of 
small matters of indisposition such as are not usually called 
sickness, such as casual sore throat or headache. I apprehend 
this will be found to be a correct ruling in that connection. 

The words that the applicant was not bound to represent 
what he did not know were used with regard to the expression 
“serious illness.” 

The law seems to me to be well summed up in May on In- 
surance, Section 202. “It has been held that there is no con- 
cealment if the fact omitted was believed to be immaterial 
by the applicant.” The question was whether the applicant 
had had any sickness within the last ten years, and the answer 
was that he had had “pneumonia,” but said nothing of a 
“slight attack of chronic pharyngitis.” It was held to be no 
concealment, as the party was not bound to state such facts as 
would ordinarily be deemed immaterial, such as that he had 
had a cold, or a diarrhea, or an irritation of the throat, not 
fairly embraced in what is popularly understood as sicknesg,, 

I have said the word “remember” was merely incidentally, 
used, because there was no question in regard to the man’s 
memory, it being averred on one hand that the deceased had 
stated that he had no serious illness, and had consulted no 
physician, and on the other it was maintained that he not only 
remembered but stated that he had gone to California for his 
health, and had there been under the care of a physician 
whom he named. I conceive that the whole of the answers 
written by defendant’s agent are controlled by this testimony. 

But it is said that if he answered “no” to the question 
whether he had a “serious disease,” and had one at the time, 
whether he knew it or not, this untrue answer, though made 


320 HAWAIIAN REPORTS, 1880. 


Rachel Lewis, Administratrix, v. the New York Life Insurance Co. 


in honesty and good faith, is a breach of the warranty and 
renders the policy void. 

With great respect I do not think the law can be so holden 
when applied to questions of this general nature, such as had 
the party been seriously ill, “What is the present and general 
state of health of parties referred to in queries 16, 17 and 18; 
as for instance take the 16th question: Are the parents 
living?” 

This applicant is insuring here at Honolulu; the parents, if 
living at all, are residing in a distant country. He answers 
thus: his father is living at the age of 67, his mother at the 
age of 64. Now suppose that the next mail brings intelligence 
that one or both of his parents had deceased some weeks be- 
fore, can it be said that his policy of insurance was void be- 
cause he had warranted them to be alive at that date? The 
18th question speaks of the health of three brothers and four 
sisters as “good,” all of them being in a distant land; and if 
it should afterwards be discovered that one or two of them 
were sick of a fever at the date of the application, unknown 
to the applicant, would his policy be void because he had 
warranted their health? In the case of the Insurance Com- 
pany vs. Wilkinson, 13 Wallace, one of the questions to the 
applicant was, had she ever had a “serious personal injury?” 
to which the answer was “no.” She had fallen from a tree 
ten years before. The Court says: “The accidents resulting 
in personal injuries, which at the moment are considered by 
the parties ‘serious,’ are so very numerous that it would be 
almost impossible for a person engaged in active life to recall 
them at the age of forty or fifty years; and if the failure to 
mention all such injuries must invalidate the policy, very few 
would be sustained where thorough inquiry is made into the 
history of the party whose life is the subject of insurance. 
There is besides the question of what is to be considered a 
‘serious’ injury at the time. If the party gets over the in- 
jury completely without leaving any ill consequences, in a few 
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days, it is clear that the ‘serious’ aspect of the case was not a 
true one.” 

In May on Insurance will be found the following note ap- 
pended to Section 156: “Though we have treated the several 
subjects of warranty, representations and concealment in sepa- 
rate chapters, it will be seen that these subjects are so nearly 
allied that cases illustrative of each have much in common, 
and if it were material it would be difficult to determine under 
which chapter to arrange them. For the most part a case in 
either chapter will illustrate the others, as the several subjects 
are almost invariably discussed together.” And again, “if a 
warranty be a statement of facts it must be literally true.” 

But the question whether the disease or accident is serious 
or not, as has been shown above in Wilkinson’s' case, is a 
matter of opinion until the final event has demonstrated its 
seriousness. In Denison vs. the Thomaston Mutual Insurance 
Company, one of the questions to the applicant was about the 
distances of other buildings from the premises insured. Thé 
answer was, “east of the block are small, one-story woodsheds, 
and would not endanger the buildings if they should burn.” 

In point of fact, these wood-sheds were within fourteen feet 
of some two-story wooden buildings on another street, which 
having taken fire communicated the fire to the plaintiff's 
house. Now the condition of insurance was as usual in fire 
insurance, that no circumstance material to the risk is with- 
held, which appears to me to be a very similar question to 
that in life insurance policies which is under consideration, the 
Court says: “In the case at bar, it has now been rendered 
undeniable, that the burning of the two-story buildings on 
another street, endangered the plaintiff’s house; and in the 
interrogatory propounded it would now seem that the exist- 
ence of those buildings might with propriety have been stated: 
But this does not prove that, before the o¢currence of the 
fire, it would have been material to name them, as being near 
enough to put the plaintiff’s house in jeopardy. It is not an 
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unfrequent occurrence, after a disaster has happened, that we 
clearly discern that the cause which may have produced it 
would be likely to have such effect, while, if no such disaster 
had occurred, we might have been very far from expecting 
it.” In Horn vs. the Amicable Mutual Life Insurance Com- 
pany, 64 Barbour, 82, the Court remarks: “In applications 
for marine and fire policies, the statements relate to material 
facts and it is negligence or fraud on the part of the applicant 
for a policy, if he does not truly represent the facts. There is 
every reason in favor of holding such statements to be war- 
ranties.” “In respect to life policies it may be wholly differ- 
ent. The applicant may not know enough of the human 
system to be aware of the existence of some affection of a 
vital organ. The victim of Bright’s disease, or of an affection 
of the heart, liver or lungs, may be, and often is, in the enjoy- 
ment of such a condition of health and strength as to lead him 
to the belief that his vital organs are all sound. It would be 
_monstrous to hold in such a case that the applicant warranted 
himself to be sound, as to those organs, by an answer to the 
effect that he was never sick or had no disease of those organs. 
The Company retain their own medical advisers for the pur- 
pose of making a careful and scientific examination of all 
applicants for life insurance; and they are far better able to 
detect incipient disease than the subject in most cases. I 
think these statements are not understood or intended by the 
parties as warranties. I think the Judge at the trial properly 
held that the inquiry was one of fair and honest dealing on 
the part of the applicant; and that the statements concerning 
the condition of his health were not warranties.” 

I wish always to draw a distinction between the answer to 
the questions which are particularly placed and the answer to 
the general questions. Many decisions have been made in 
eases of those who have answered that they had not con- 
sumption, and the event has proved that they had. Now, 
although such persons may not know that they had con- 
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sumption, yet any one must know that he had the symptoms 
of it, and was, therefore, bound to state them. By the evi- 
dence it appears that this deceased, when he was asked if he 
had had any serious illness, replied that he had had an ill- 
ness, “serious” enough to induce him to repair to California 
for his health, and to take medical advice here. He did not 
tell them he had the aneurism of which he died, for he did 
not know it himself, nor did his medical advisers know it; he 
stated he believed himself well then, and his physician be- 
lieved him well. In Hutchinson vs. the National Loan Insur- 
ance Society, quoted in May on Insurance, Section 202, 7 Ct. 
of Sess. Cas. (Scotch) 467, “a warranty that the insured had 
no disease or symptom of disease was held to import only 
that, according to the knowledge and reasonable belief of 
the insured, there was freedom from any disease or symptoms 
of disease material to the risk.” “So in Jones vs. Provin- 
cial Life Insurance Company, quoted as above, it was said 
that if the assured honestly believed that these attacks had 
no tendency to shorten his life, his failure to mention them 
would not avoid the policy. What other persons of intelli- 
gence do not know or believe or apprehend cannot reason- 
ably be expected of the insured. And what he cannot be 
expected to know, he cannot be considered as culpable for 
not knowing; and what he cannot be expected to apprehend 
he cannot be bound to communicate; and in not communi- 
cating any such fact, he cannot be considered as concealing 
it even inadvertently, much less willfully.” In the cases re- 
lied upon, for an opposite view, facts were concealed which 
were known actually or presumptively “to be material” and 
none of these cases actually decide upon the facts anything 
more than that the assured was bound to communicate all 
facts known to him, and by him believed to be material, 
presuming that he knew and believed what men of ordinary 
intelligence know and believe. In this view the cases are 
reconcilable. Again, at Section 296, the same author says: 
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“As to the ordinary question whether the applicant has ever 
had any serious illness, as the word serious is a relative term, 
involving a question of degree, and it being certain that 
there are all degrees of illness from the slightest, about 
which no concern is felt by any one, to the most aggravated, 
attended by the most alarming developments and the most 
serious consequences, about which there is everywhere the 
highest degree of concern, and as even a disease regarded 
in its course as of the most trivial in its character may be 
followed by the most serious results, it seems to be a question 
of opinion, the expression of which should be based upon in- 
telligence and good faith. What one may call serious another 
might not; and where there is no test furnished by the in- 
surers by which the applicant can know what serious illness 
means, his failure to mention one which he does not regard 
as serious works no forfeiture of the policy, though in fact 
the illness not mentioned was a serious one.” Life Insurance 
Company, 6 Rob., N. Y. (Supr. Ct.), 567. In such cases the 
rule seems to be that if the injury call for an answer which 
involves a matter of opinion, the applicant is answerable only 
for the honesty of his opinion, although the answer be untrue, 
in fact, and substantially the same rule was laid down in 
Hutchinson vs. National Loan Insurance Society, where the 
inquiry was whether any material circumstances touching 
health or habits of life with which insurers ought to be made 
acquainted was withheld, and it was decided that the answer 
was only a warranty to the extent of the knowledge and 
reasonable belief of the insured.” See May on Insurance, 
Section 296, p. 232. I have preferred to use the words and 
quotations of this author, because they express so exactly my 
view of the law upon this subject. In the case of Duckett vs. 
Williams, it is certainly ruled that the policy would be void 
although the representations were innocently made by the 
insurer; but the representations were not made by the man 
himself. By which I mean the subject of the insurance was 
not the applicant, but the statement was made by the 
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Trustees of the Provident Life Office seeking to reinsure the 
life of one Stephenson, they being not shown to be aware of 
the ill health of Stephenson, though Stephenson was in ill 
health at the time. The difference is very obvious between 
a man who honestly says that he himself has no serious ill- 
ness of which he has no symptoms, and the man who states 
that a third party, whose symptoms he can not and does not 
know, is in sound health. 

“When a person answers that his health is good up to 
the present time, it does not import a perfect physical con- 
dition, but does import only that the applicant is free from 
ostensible, known, or felt symptoms of disorder, and the 
answer warrants that fact and that alone, and does not war- 
rant the non-existence of latent and unknown defects.” See 
May on Insurance, Section 295. 

Therefore, it appears to me on principle as well as authority 
that the instructions to the jury were correct. 

Honolulu, September 25, 1880. 


SUPREME COURT—IN BANCO. 


JULY TERM, 1880—IN ADMIRALTY. 
Harris, C. J., and Judd, J., (McCully, J., dissenting). 


IN THE MATTER OF THE BARK KALAKAUA. 


ON APPEAL. 


OPIUM WAS SMUGGLED from a vessel. It appearing to the Court that 
the facts in evidence did not exculpate the mate from complicity 
with and guilty knowledge of thè transaction, the vessel was con- 
demned. 


Opinion of a majority of the Court by Jupp, J. 
The Collector General of Customs on the 13th of November, 
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1879, filed a libel in this Court, alleging that on the 2d of said 

November, thirty-six tins of opium, containing each about ` 
three and one-half pounds, had been smuggled into this coun- 
try from the bark Kalakaua, and praying for the condemnation 
and forfeiture of the said vessel, her tackle, apparel and furni- 
ture, and the opium aforesaid, to the use of the Hawaiian 
Government. After a full hearing, the Chief Justice on the 
24th of November decreed the condemnation as prayed for. 
Appeal was taken to the Court in Banco, and at the hearing 
a number of affidavits which had been taken ew parte in San 
Francisco were admitted by consent of the libellant, and also 
other evidence was introduced. It appearing that the Court 
were unable to agree, a re-argument was ordered, which was 
accordingly had before the full Court at the July Term, 1880. 

Meanwhile, on the 24th of January, 1880, an order was 
made allowing the vessel to be discharged from the Marshal’s 
custody upon filing a satisfactory bond, which was done. 

The various questions of law which were raised by counsel 
for claimants have been decided by this Court in former cases, 
and there is no occasion to review them now. 

We understand that the Government does not press the 
condemnation of the vessel, unless it is shown that the owner, 
master or mate were principals or accomplices in the trans- 
action of smuggling opium; that is, if the smuggling was done 
by passengers or shippers, and the circumstances show that it 
_ was done without the complicity of those in charge of the 
vessel and that they could not reasonably have prevented it, 
we are not asked to decree condemnation. 

That the alleged quantity of opium skillfully concealed in 
thirty-six sticks of firewood was brought to this port in the 
said bark is admitted. It is conceded by the libellant’s coun- 
sel that the evidence exculpates the owner in San Francisco. 

George W. Jenks, the master of the bark, admits in his 
answer that thirty-six tins of opium were brought into this 
Kingdom in the bark, but says that after she arrived in 
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Honolulu, and while she was discharging, the opium was dis- 
covered by Custom House officials, concealed in pieces of fire- 
wood which had been brought as freight; that about twenty 
cords of this firewood had been shipped on the bark in San 
Francisco by one or more Chinamen, one of whom came as 
passenger, whose name he had forgotten, and who paid freight 
on the firewood at Honolulu. The mode of concealing the 
opium in the firewood, as shown by the specimen in Court, 
was by splitting the stick, mortising a place in the stick large 
enough to contain a tin cylinder eighteen inches or so long, 
which was placed in the mortise and the two pieces of wood 
fastened together by glue and nails. 

Mr. W. A. Markham, Port Surveyor and Custom House 
Guard, testified that the bark arrived on Sunday, the 2d day 
of November; that he went on board and asked the captain 
if he had any Chinese passengers; he said “yes;” asked him 
if the Chinese had any freight; he said “no;” which is ar- 
gued does not correspond with his averment in his answer that 
a Chinese passenger had brought the wood as freight. The 
wood is not on the inward manifest, but the freight list shows 
that twenty cords of firewood were shipped by Chinamen con- 
signed to Tongkee, freight $5.50 per cord. It is noted on the 
freight list “no mark,” “no bill of lading.” 

Mr. Eldrich, a clerk of W. G. Irwin & Co., the consignees 
of the vessel, testifies that a Chinaman paid the freight upon 
the wood, $125. Eldrich asked him if his name was Tong- 
kee, and he said “yes.” He paid the money and got an order 
for the wood. 

Col. W. F. Allen, the Collector General, says that a China- 
man brought a Custom House blank permit with twenty cords 
of firewood written upon it for a permit. “He did not know 
his name, said the firewood did not belong to him, and I told 
him he could not get a permit; he said he knew who it be- 
longed to, and I told him that the party must come for it; 
have never seen him since, nor has any one applied for permit 
for the wood.” 
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The passenger list signed by the captain contains the name 
of Afong as passenger, the only Chinaman on board. Capt. 
Jenks testified that he did not include the firewood on the 
inward manifest because he had no record of it, because there 
was no bill of lading for it. On being shown that the wood 
was on the freight list, he said he did not know whether the 
list was opened on the voyage down or not, and on reflection 
added that he had looked at it to see the amount of the freight 
money. He says that the Chinaman who came down as pas- 
senger brought him in Honolulu the receipted freight bill, and 
that was the first he knew he claimed the wood. 

He said further that this Chinaman was not entered as a 
passenger at the office, but that he found him on board twenty 
minutes after the vessel left, and made him pay $20 passage 
money under threats of putting him off on the tugboat. 

A. L. Ritchie testified that he is the master of the bark D. 
C. Murray, but was mate of the Kalakaua, and in that capacity 
superintended her loading at San Francisco. He took com- 
mand of the Murray, and both vessels sailed the same day 
from San Francisco. He says that this firewood, which he 
judged by his eye to be twenty cords, was hauled down to 
the vessel by two Chinamen on a one-horse dray. He took 
the Chinamen’s word that it was twenty cords. Seven loads 
were hauled the first day, afterwards three loads, and two 
loads another day, and so on. That he took the first lot down 
below and used it as dunnage. We piled the wood on the 
wharf until we wanted to use it. He says that he did not 
know the Chinamen, that he did not give them a receipt be- 
cause they did not come for it, but said he would when all 
the wood was down. That he did not put the wood on the 
cargo book because he had given no receipt for it, and no 
bill of lading had been given for it because it was not down 
on the cargo book. It took about a week to bring all the 
wood down. Part of the wood was used as dunnage fore and 
aft and part placed on deck. What we did not require for 
dunnage we placed on deck. 
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It is in evidence that all the wood was estimated on dis- 
charging to be about 163g cords, and of this about 12 cords 
were on deck, that all of the 36 sticks containing opium were 
stowed in the hold and used as dunnage. The discovery was 
made after all the cargo of the bark but wood and bricks had 
been discharged, as late as Friday, the vessel having begun 
to be discharged on Monday. At that time, Friday, nearly 
all the wood that contained no opium had been discharged on 
to the wharf, and the wood containing the opium remained in 
the hold. We have then two remarkable facts—first, all the 
wood that was loaded with opium, say 36 sticks out of several 
thousand, had been stowed under deck away from observa- 
tion; and secondly, all this loaded wood was the last to be 
discharged, and had not been discharged when the discovery 
took place. Another very significant fact which was testified 
to must be mentioned here: on the previous voyage a hundred 
tins of opium were found concealed in the fore-peak under 
firewood used as dunnage belonging to the ship. This is very 
important evidence. The opium on the previous voyage could 
hardly have been concealed in such a place without the con- 
nivance of some one connected with the vessel. Another 
attempt similar in character is made in the case before us; 
like methods of concealment are used, and the inference is 
that the sticks containing the opium were stowed below by 
the assistance of some one connected with the vessel, and that 
it was not to be put out until the rest of the wood had been 
discharged and delivered. If the wood was left out of the 
inward manifest by design, it might have been with the in- 
tention of putting the Custom House officers on a false scent, 
and finally when the danger was over, the sticks containing 
opium, retained in the hold, were to be delivered to the con- 

signee or purchaser. 

“There are many points in the evidence difficult to be recon- 
ciled. Captain Jenks is not sufficiently impressed with the 
fact that these sixteen or twenty cords of firewood were on 
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his ship to remember to put them on his inward manifest, 
though they: were on his freight list, and the largest part of 
the wood itself was on deck and in sight during the voyage 
down, and though the owner, Mr. Merrill, testifies that he had 
sent the captain to examine the wood in San Francisco and 
see if it was straight, of which fact he (the captain) says 
nothing in his examination, though he mentions it after the 
San Francisco depositions had been received here. It has not 
been explained to us where Captain Jenks saw the wood, at 
the Renton Coal Companty’s yard (where sixteen cords were 
bought), at Higgins & Collins’ yard (where three cords were 
bought), or elsewhere. If he went as was likely in company 
with the Chinamen, they pointing the wood out which they 
had bought or intended to buy, how could it be true as the 
captain states that the first he knew that the Chinaman claimed 
the wood was on his presenting him the freight bill receipted 
in Honolulu? Another palpable contradiction is in the state- 
ments as to which wood was first stowed below to be used as 
dunnage. 

Mr. Ritchie, the mate, says, “the first lot (hauled) we took 
down below and used it for dunnage fore and aft.” The wit- 
nesses whose testimony was taken in San Francisco all agree 
that the first lot of wood was hauled from the Renton Coal 
Company’s and was honest wood, there having been no oppor- 
tunity for tampering with it. Mr. Ritchie also says, “this 
firewood was hauled down on a one-horse dray by two China- 
men,” and again, “two Chinamen hauled the wood on a 
dray,” and “took Chinamen about a week to bring all the 
wood down.” The depositions of many persons in San Fran- 
cisco agree that sixteen cords were drayed down from the 
Renton coal yard by Charles Aigeltinger, the three cords from 
Higgins & Collins by A. Saxtorph, and Mr. Ennis, the clerk , 
of the Kalakaua, says, “a third drayman, also a white man, 
brought down one and perhaps more loads.” 

Which wood contained the opium? Mr. Ritchie says that 
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the wood first delivered was put below as dunnage. The 
San Francisco witnesses say that this was honest wood and 
could not have contained opium. If the last load hauled by 
the mysterious third drayman, said to have come from China- 
town, contained it, then Ritchie does not tell the truth, since 
the wood containing opium was used as dunnage and was 
put down first. If it be said that the opium came among 
the last wood delivered, the ship at that time was nearly 
loaded, her cargo already stowed, and this wood could not 
have been used as dunnage under it. 

Ahchin, the assistant salesman in the Renton coal yard, 
says that while the wood was being delivered, as re- 
quired for loading vessel, the two Chinamen told him they 
had one load of wood up town which they wanted our dray- 
man to haul to the Kalakaua. If this is the load referred to 
by Mr. Ennis as “the one load or possibly more loads,” 
hauled by the third drayman, it must have been hauled after 
the larger part of the wood had been delivered at the ship’s 
side and stowed below, and it would follow that it was not 
used as dunnage. 

Mr. Ritchie says that one of the two Chinamen who brought 
the wood to the ship came down as passenger in the bark. 
But Ahchin, above named, says that since the sailing of the 
Kalakaua he’ saw these two Chinamen who had brought the 
wood, in San Francisco. It is, therefore, impossible that one 
of them could have come down in the bark. 

It has not been explained why, if Mr. Merrill, Mr. Brow 
and others knew the names of the shippers of the wood to 
be Ah Sing and Ah Foo, as they say they did, that these 
names were not put down in the freight list, whereas the name 
of the consignee Tonkee was inserted, a man whose identity 
seems to have been lost. . 

Mr. Ennis says: “The wood was handled roughly and 
thrown a considerable distance by draymen on a pile. Every 
stick was handled by the draymen and the Chinamen in dis- 
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charging the loads as they came to the vessel.” The persons, 
whoever they were, who were aware that some of these sticks 
contained tins of opium, must have had such confidence in its 
solidity and security inside the sticks of wood as to have made 
it unnecessary to use caution in its handling, and the mere 
suggestion to handle such articles carefully would have been 
suspicious of itself. Wood that stood successfully the tossing 
on to a pile on the wharf could be trusted to stand the further 
test of being stowed below deck. It seems to us that the 
sticks containing opium were placed below, more for conven- 
ience in being put ashore at Honolulu successfully, than to 
escape the notice of ordinary observers on the passage down, 
for the wood that was landed gave no indication outwardly of 
its contents except on a very close scrutiny. 

The fact that Mr. Ritchie did not come down in the vessel, 
and, therefore, could have been expected to have given his 
assistance in any way to the landing of the opium at Honolulu, 
is urged as proof that he had no guilty knowledge of or com- 
plicity with the enterprise. If he arranged matters so that 
the sticks of wood containing the opium should be put below 
and used as dunnage sò that they could have been left in the 
vessel after she was discharged, without suspicion, and finally 
put ashore, this is sufficient to charge the vessel with respon- 
sibility. For an owner in a foreign port would do no more 
than to put the contraband article on board where it would be 
likely to escape detection and leave it to confederates to land 
it. Captain Ritchie sailed as master of the D. C. Murray on 
the same day with the Kalakaua, and might reasonably have 
hoped to have been at this port in time to have received his 
share of the venture, if it proved successful. That some 
Chinamen, both in San Francisco and in Honolulu, were con- 
cerned in this affair we cannot doubt. Considering the nature 
of the article smuggled—opium—a drug which goes to Cali- 
fornia from China, and which is smuggled into this country 
for the purpose of being sold to Chinamen here, who are its 
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chief consumers, it is hardly possible that opium could be 
smuggled here without the active co-operation of Chinamen, 
either as vendors and shippers or as consignees and purchasers. 
But the question for us to decide is not whether the unknown 
Chinamen are guilty but whether, in view of all the facts and 
circumstances, those in charge of the vessel dre exculpated 
from complicity with this smuggling. 

We are of the opinion that the evidence does not exculpate 
them, but that the guilty knowledge and complicity of the 
mate, if not of the Captain as well, is established, and there- 
fore confirm the decree of condemnation made by the Chief 
Justice on the 24th of November last. 

Messrs. Castle & Hatch, proctors for libellants. 

A. S. Hartwell and N. B. Dole, proctors for claimants. 

Honolulu, August 27, 1880. 


DISSENTING OPINION OF MR, JUSTICE McCULLY, 


As dissenting in respect to the conclusions of fact from the 
opinion of the Court, I deem it proper to state briefly my view 
of the case. The important condemning fact which attaches 
the guilt of confederacy with the Chinamen to one or more 
officers of the ship is, that the thirty-six loaded sticks were 
all among the wood used as dunnage. The argument which 
is so strongly put by the Court, would lose its basis if the 
opium sticks had gone with the wood on deck or had been 
found scattered among the deck load, under the hatch, or in 
the dunnage, for it would not have needed the help of the 
ship’s officers to let them go as they might, on and off the 
ship. But it seems to me (1) quite within the chances of 
things that the loaded sticks should have all gone to the same 
part of the ship, it being likely that they were brought in one 
load; and (2) that it is not clear that it was desirable to the 
principals in the smuggling venture that their particular sticks 
should go below. The wood which went below, and particu- 
larly if to be used as dunnage, must receive rougher usage. 
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In throwing it down, stowing it and pitching up, it would be 
subject to more chances of splitting, of scrutiny and generally 
an accidental discovery. I do not think that the chance of 
its passing to the wharf and being carted away would be so 
good for the dunnage as for a deck load. There would be 
greater danger that a few of the loaded sticks should be left 
at last, and it would not do to inquire for the missing sticks 
of wood. The danger of jettison would not be taken into 
account in such a voyage as may be expected between San 
Francisco and Honolulu in a matter which was all a risk. 
If the scheme of the operation was that the shipment should 
go as common firewood, it would not be aided by stowing the 
valuable sticks below. The form of the disguise was to be 
its protection, and the less the variation in its treatment from 
honest cargo, the better the chance of escaping detection. I 
cannot draw an inference that these men were over cunning, 
and took in an alien confederate to divide the profit for aiding 
to do what was of such very doubtful value to the venture. 

I am furthermore drawn from the opinion that the mate, 
likewise the Captain were partners in the attempted smug- 
gling by the failure to enter the wood on the cargo book, 
and afterwards on the inward manifest. It does not appear 
likely that men accustomed to Custom-house formalities would 
have omitted such simple routine entries if they had possessed 
a guilty knowledge, and had an interest in the shipment being 
passed along beyond the point of danger without unnecessary 
inquiry and obstruction. 

I am forcibly struck by the discrepancies in the statements 
of witnesses with themselves and with each other. If I could 
assume them guilty, unless they could prove themselves inno- 
cent, I might agree with the majority of the Court, but clear 
proof that any officer was concerned in the smuggling, I do 
not find, either in the testimony or in the circumstances of the 
transaction. 

Honolulu, August 27, 1880. 
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Tue KING vs. TONG LEB. 


ON APPEAL FROM THE POLICE COURT ON POINT OF LAW. 


An Act oF THE LEGISLATURE providing for the erection of public 
laundries, forbidding the carrying on of the business of laundry 
keeping or washing for hire within a circuit of three miles from 
the junction of Nuuanu and King streets, in Honolulu, is an exer- 
cise of the police powers of the State with regard to the comfort, 
welfare and safety of society, and is constitutional. 


Opinion of the Court by Jupp, J. 

At the last session of the Legislative Assembly the following 
Act was passed : 

AN ACT RELATING TO LAUNDRIES AND WASH-HOUSES. 

Whereas, the increasing number of laundries and wash- 
houses within the limits of the City of Honolulu tends to the 
propagation and dissemination of disease; and 

Whereas, it is advisable that all laundries and wash- 
houses should be placed under the control and inspection of 
the Board of Health; therefore 

Be it enacted by the King and the Legislative Assembly of the 
Hawaiian Islands in the Legislature of the Kingdom assembled: 

Section 1. It shall be lawful for, and the Minister of the 
Interior is hereby authorized and empowered to cause to be 
built and erected, on the banks of the stream known as the 
“Makaho stream,” on the land called “Kaliukai,” a sufficient 
number of laundries and wash-houses, and to let the same to 
such persons applying therefor, at such rents and upon such 
terms as the said Minister shall deem reasonable. 
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Sec. 2. Such laundries and wash-houses when erected shall 
be under the supervision and control of the Board of Health. 

Sec. 3. From and after the commencement of this Act, 
every person who shall carry on the business of laundry keep- 
ing or washing for hire, within the limits of the City of Hono- 
lulu, except in such buildings as shall be erected as provided 
by Section 1 of this Act, shall be liable to a fine of fifty dol- 
lars for each and every day, or part of a day, during which he 
shall so carry on such business, and in default of payment of 
such fine shall be imprisoned at hard labor until such fine is 
paid. 

Sec. 4. The City of Honolulu, for the purpose of this Act, 
shall be deemed to be included within a circuit of three miles 
from the junction of Nuuanu and King streets. 

Sec. 5. Nothing in this Act contained shall be deemed or 
construed to prevent persons washing in or on the banks of 
streams, in places hitherto used for that purpose. 

Sec. 6. This Act shall take effect and become a law on the 
first day of October next. 

On the 9th of October the defendant Tong Lee was charged 
in the Police Court with the violation of this law. He plead 
guilty to the carrying on of a laundry and wash-house within 
the limits designated in this Act, and urged that the Act was 
unconstitutional and void. The Police Justice imposed the 
statutory penalty, and the defendant appealed to the Supreme 
Court in Banco. 

PER CURIAM. 

The Act has many peculiar features which have attracted 
-our attention. 

1. The preamble recites that the “increasing number of 
laundries and wash-houses within the limits of the City of 
Honolulu tends to the propagation and dissemination of dis- 
ease.” It does not declare the washing of clothes and the 
allowing of the contaminated water therefrom to accumulate 
where it may propagate and disseminate disease, to be dan- 
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gerous to the public health and therefore a nuisance, but it 
enacts that the increasing number of such houses tends to the 
propagation of disease, suggesting that the Legislature con- 
templated not so much the past or present danger to the public 
health as the liability that the increasing number of these 
houses would produce disease. 

2. The second section of the Act places the laundries and 
wash-houses authorized to be erected by Section 1 of the Act 
“ander the supervision and control of the’ Board of Health.” 

If the law means such a supervision and control of the busi- 
ness of washing as may be necessary to protect the public 
health, then the grant of such power would seem to be super- 
fluous, as Chapter 59 of the Penal Code confers the power 
upon the Board “to enter upon any land, building or vessel 
for the purpose of examining into and destroying, removing 
or preventing any nuisance or source of filth.” The Board of 
Health had, by the general law previous to the passage of this 
Act, all the power over this business of washing as well as 
over other enterprises necessary to enable it to carry out its 
functions as guardians of the public health. 

3. Washing clothes within the limits prescribed by the 
law is not prohibited. This washing must be made a busi- 
ness of, that is, it must be pursued as an occupation for gain 
or hire to make it punishable. It is urged before us that it is 
unreasonable and illogical to say that the business of washing 
is of itself harmless and innocuous, but when the occupation is 
pursued for hire as a means of livelihood it then becomes dan- 
gerous to the public health. The health of the individual 
demands cleanliness of apparel, and it is undoubtedly the right 
of every individual to have his apparel cleansed by washing. 
Why, then, should this essential domestic function be con- 
demned by the law when it is pursued for hire? It is sug- 
gested in answer that a larger amount of filth detrimental to 
the public health will be likely to be accumulated in the 
water used in public than in private laundries. This is not at 
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all clear. The laundrying of the principal hotel in this city 
is probably greater than that of many public laundries or 
wash-houses. One is forbidden, the other is not. 

If it be a question of degree alone which makes this busi- 
ness dangerous or not to the public health, the Legislature 
could have prescribed the number of persons whose washing 
could be done in any one locality, beyond which it was to be 
considered dangerous; but the extent to which this occupa- 
tion can be pursued and yet be harmless is not defined by the 
statute. The only limit in the law is that washing for hire 
is considered noxious; all other washing is not, be the same 
more or less. 

Laundries are necessary in every country, and the greater 
the population the greater their number. They are not mani- 
festly and palpably nuisances. With proper drainage or sew- 
erage whereby to dispose of the contaminated water and 
soapsuds, a laundry is far from being unwholesome or capable 
of affecting the public health. The want of sewerage in this 
town of Honolulu was undoubtedly the ground for the enact- 
ment of this law. 

The proper disposition of the contaminated water from 
either public or private laundries is a legitimate matter for 
the regulation of the Board of Health. 

4. The City of Honolulu has no limits prescribed by law. 
The District of Honolulu extends from Maunalua to Moanalua. 
But the Act under contemplation establishes the limits of the 
city for the purposes of this Act to be a circuit of three miles 
from the junction of Nuuanu and King streets. The well 
populated portions of the town of Honolulu do not extend be- 
yond one mile from this point in any direction. Within one 
mile from this point are slaughter-houses and soap factories, 
occupations presumably offensive and deleterious to the public 
health. 

All these points have been urged before the Court with 
great earnestness, and would appear to us to be powerful argu- 
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ments if used on the floor of the Legislature against the pas- 
sage of such a law. 

But the Legislature deemed that the existing statutes did 
not give the Board of Health authority sufficiently ample to 
protect the public health, and found it necessary in its wisdom 
to prohibit this business within the limits described in the 
law, and though it may be difficult to discover what could 
have moved the Legislature to condemn washing for hire in 
an area of territory where there is no population whose health 
could be affected by it, yet they have done so, and it only 
remains for us to inquire into the power of the Legislature to 
pass such a law. 

The authority to enact a law of this character is derived 
from the inherent power which every sovereign State possesses 
to protect the life, property and health of its citizens. Says 
Judge Shaw, in Commonwealth vs. Alger, 7 Cushing, 84: 
“We think it is a well settled principle, growing out of the 
nature of well-ordered civil society, that every holder of prop- 
erty, however absolute and unqualified may be his title, holds 
it under the implied liability that his use of it shall not be 
injurious to the equal enjoyment of others having an equal 
right to the enjoyment of their property, nor injurious to the 
rights of the community. Rights of property, like all other 
social and conventional rights, are subject to such reasonable 
limitations on their enjoyment as shall prevent them from 
being injurious, and to such reasonable restraints and regula- 
tions established by law as the Legislature, under the govern- 
ing and controlling power vested in them by the Constitution, 
may think necessary and expedient.” 

“This is very different from the right of eminent domain; 
the right of a Government to take and appropriate private 
property whenever the public exigency requires it, which can 
be done only on condition of providing a reasonable compen- 
sation therefor. The power we allude to is rather the police 
power; the power vested in the Legislature by the Constitu- 
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tion to make, ordain, and establish all manner of wholesome 
and reasonable laws, statutes, and ordinances, either with pen- 
alties or without, not repugnant to the Constitution, as they 
shall judge to be for the good and welfare of the common- 
wealth, or the subjects of the same.” 

Our Constitution contains a similar provision in Article 48: 
“The Legislature has full power and authority * * * 
from time to time to make all manner of wholesome laws 
not repugnant to the provisions of the Constitution.” 

It is, however, urged that the Act we are considering is re- 
pugnant to Article 9 of our Constitution, which reads: “No 
person * * * shall be deprived of life, liberty, or property 
without due process of law.” 

Judge Field, in his dissenting opinion in the slaughter-house 
cases (16 Wallace, 87), says: “It is considered in justification 
for the Act in question that it was adopted in the interest of 
the city, to promote its cleanliness and protect its health, and 
was the legitimate exercise of what is termed the police power 
of the State. That power undoubtedly extends to all regula- 
tions affecting the health, good order, morals, peace and safety 
and is exercised on a great variety of subjects, and in almost 
numberless ways.” “All sorts of restrictions and burdens are 
imposed under it; and when these are not in conflict with 
any Constitutional prohibitions, or fundamental principles, 
they cannot be successfully assailed in a judicial tribunal.” 

In that case the Legislature of Louisiana had passed an Act 
designating a place under the control of a corporation where 
cattle could be landed and slaughtered, and imposed a penalty 
of $250 upon whoever should land and slaughter animals in an 
area of 1,154 square miles, except in the designated abattoirs. 

The majority of the Supreme Court of the United States 
sustained the constitutionality of the Act; and Judge Miller, 
for the Court, referring to the provision of the Constitution of 
the United States, that “No State shall deprive any person of 
life, liberty, or property without due process of law,” says: 
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“It is sufficient to say that under no construction of that pro- 
vision that we have ever seen, or any that we deem admissi- 
ble, can the restraint imposed by the State of Louisiana upon 
the exercise of their trade by the butchers of New Orleans be 
held to be a deprivation of property within the meaning of 
that provision.” 

Chief Justice Shaw also says in Commonwealth vs. Alger, 
above cited, p. 86: “Nor does the prohibition of such noxious 
use of property (a prohibition imposed because such use would 
be injurious to the public), although it may diminish the 
profits of the owner, make it an appropriation to a public use, 
so as to entitle the owner to compensation. * * * If the 
owner of a warehouse in a cluster of other buildings could 
store quantities of gunpowder in it for himself and others, he 
might be saved the great expense of transportation. If a 
landlord could let his buildings for a small-pox hospital or a 
slaughter-house, he might obtain an increased rent.. But he 
is restrained, not because the public have occasion to make 
the like use or make any use of the property, or to take any 
benefit or profit to themselves from it, but because it would 
be a noxious use, contrary to the maxim sic utere tuo ut alien- 
um non laedas. 

“Tt is not an appropriation of the property to a public use, 
but the restraint of an injurious private use by the owner, and 
is therefore not within the principle of property taken under 
the right of eminent domain.” But as Chief Justice Shaw 
says, ed., p. 85: “It is much easier to perceive and realize 
the existence and sources of this power than to mark its 
boundaries or prescribe limits to its exercise.” 

Says Cooley on Constitutional Limitations, p. 577: “The 
limit to the exercise of the police power in these cases must 
be this—the regulations must have reference to the comfort, 
safety or welfare of society.” 

The Act in question does purport to have reference to the 
comfort, safety and welfare of society. Its object, however 
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injudiciously expressed, is plainly to repress what in the 
opinion of the Legislature tends to the dissemination and 
propagation of disease. 

We are unable to see that the Act in question violates this 
provision of the Constitution, as no property of the citizens is 
appropriated by the State, or destroyed without due process 
of law. 

The State, by its Legislature, possesses the right to make 
such laws as it deems to be wholesome, and the exercise of this 
power is subject to no review except by the body of society 
itself, except so far as these laws may be inhibited by 
the Constitution itself, or be repugnant to its provisions. The 
Judiciary is not vested with the authority to decide whether 
laws enacted by the Legislature are politic, wise or reasonable. 
“If a Court is to judge of such a question at all, it must go 
over the same field upon which the Legislature has acted. It 
must consider the occasion of the law, the existence of the 
evil, the suitableness of the remedy. This would make it a 
superior Legislature.” Wynehamer vs. People, 13 N. Y., 412. 

As was said by Senator Verplanck in 20 Wendell, 381: “It 
is difficult upon any general principles to limit the omnipo- 
tence of the sovereign legislative power by judicial interpo- 
sition, except so far as the express words of a written 
Constitution give that authority. It is only in express con- 
stitutional provisions limiting legislative power, * * * 
that I can find a safe and solid ground for the authority of 
Courts of justice to declare void any legislative enactment.” 

Blackstone, 1 Com., 91, says: “But if the Parliament will 
positively enact a thing to be done which is unreasonable, I 
know of no power in the ordinary forms of the Constitution 
that is vested with power to control it; and the examples 
usually alleged in support of this sense of the rule do none of 
them prove that when the main object of a statute is un- 
reasonable the Judges are at liberty to reject it; for that were 
to set the judicial power above the Legislature, which would 
be subversive of all government.” 
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Our own law is that, “The Supreme Court shall have the 
power to declare null and void any such law, ordinance or 
decree as may, upon mature deliberation, appear to it con- 
trary to the Constitution, or opposed to the law of nations, or 
any subsisting treaty with a foreign power.” Civil Code, Sec- 
tion 823. 

What provision of the Constitution is this Act repugnant to? 

It is not class legislation; for all classes of persons are pro- 
hibited from pursuing this business of washing for hire within 
the designated limits. 

The individual transgressing this Act is not deprived of the 
right of trial by jury, for these cases are triable in the Su- 
preme Court with a jury; and if the Lower Courts had juris- 
diction, there would still be an appeal to a jury. To say that 
there must be a jury to decide whether the particular laun- 
dry carried on by the defendant was detrimental to the public 
health would deny to the Legislature the right to enact this 
law. That the Act, to be effectual for sanitary reform. is not 
sweeping enough, and does not prohibit washing when done by 
the individual for himself or his family, or by his domesticated 
servants, does not make it unconstitutional. Because the Act 
exempts those who wash for themselves, and not for hire, it is 
no reason for saying that those who are forbidden to use their 
property for this noxious purpose when washing for hire, are 
thereby deprived of it “without due process of law.” 

So also the fact that this Act provides that no laundries shall 
be maintained in a wide extent of barren, unpopulated land 
west of this town is no argument for the assertion that the de- 
fendant whose laundry is within the populated portion of pre- 
scribed area has been deprived of his property “without pro- 
cess of law.” In other words, the fact that the Act in some 
respects is not as effectual as it might have been made, and 
the fact that in other respects it is far more sweeping than 
any apparent reason would justify, furnish no ground for de- 
claring it unconstitutional, it being in the wisdom of the Legis- 
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lature the exercise of the conceded police power of the State 
over the Kingdom and its citizens. 

The judgment of the Police Court is affirmed. 

Hon. W. N. Armstrong, Attorney General, and Mr. E. 
Preston, Deputy Attorney General, with him, for the Crown. 

Messrs. Castle & Hatch for defendant. 

Honolulu, December 27, 1880. 
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KUAAKA vs. AINIU, K., AND MANINI, W. 


ON QUESTION RESERVED. 


THE PLAINTIFF CLAIMED in his declaration a “life estate with right of 
present possession ;” the evidence showed that the estate to which 
the plaintiff was entitled was during the joint lives of A. B. and 
C. D.; 

HE p, that the declaration claiming a life estate, merely meant an estate 
for his own life, and a verdict for plaintiff could not be sustained 
on the evidence; 

Also, that it was too late to amend the declaration in the Appellate 
Court. 

Non-suit ordered. 


Opinion of the Court by McCuLty, J. 

Action of ejectment tried at the present term, with verdict 
for the plaintiff under instructions of the presiding Justice, 
with question reserved for this Court. The plaintiff’s declara- 
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tion “claims a life estate with right of present possession,” 
and he offers in evidence first a conveyance of these premises 
from one Kahanu to Aseong and Manini his wife, made Bep- 
tember, 1873; second, a conveyance from Aseong to the plain- 
tiff made April, 1879; third, a legal certificate of the divorce 
granted Aseong from his wife Manini, obtained January, 1879, 
for the cause of her adultery. 

And relies on Section 1331 of the Civil Code, “When a 
divorce is decreed for the adultery or other offense amounting 
thereto, of the wife, the husband shall hold her personal estate 
forever, and he shall hold her real estate so long as they shall 
live,” ete. ' 

The defendants’ counsel moved for a non-suit on the grounds, 
first, that there was no evidence to sustain the life estate al- 
leged in the declaration; and second, that there is no evidence 
that Aseong is still alive. The plaintiff's counsel contends 
that the claim of a life estate is supported by proof of a life 
estate in some one other than the plaintiff who claims it, to 
wit, in Aseong, and that he having been shown to be living 
in April, 1879, the date of his deed, he shall be presumed to 
live till shown to be dead; that is, so presumed for a natural 
life time. But we are of opinion that the declaration can 
have but one meaning, and that when the plaintiff claims a 
life estate simply, it is an estate for his own life. If it is an 
estate for the life of his grantor it should be set forth, with a 
further allegation that the life is still in existence. The ver- 
dict therefore on this declaration is not good, for it is not true. 
It gives an estate for the life of Kuaaka, whereas Kuaaka 
holds, if at all, for the lives of Aseong and Manini. 

The defendants’ counsel now asks to amend the declaration, 
but we think it is too late to amend in a matter of substance 
in the Appellate Court. 

Non-suit ordered. 

J. M. Davidson for plaintiff. 

E. Preston for defendant. 

Honolulu, October 22, 1880. 
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R. KEELIKOLANI vs. LONOWAHINE ET AL. 


ON EXCEPTIONS, 


THE wors in a deed in the Hawaiian language, “Ka aina kula a pau 
o Kahanui, ahupuaa ma Molokai, ma ko maua kuleana mahele hoi,” 
construed to mean, “the entire kula (dry land) of the ahupuaa of 
Kahanui on Molokai, according to our right or share therein,” that 
is, “our share in the land of Kahanui.” 


Opinion of the Court by Harris, C. J. 

The complaint in this case sets forth that the defendants 
have taken into their possession the ahupuaa of Kahanui on 
Molokai unlawfully and the plaintiff claims the same by right 
of inheritance. It was tried before a native jury at the July 
Term of the Supreme Court holden at Honolulu, who returned 
a verdict for the defendant. 

The plaintiff exhibits Royal Patent No. 2,709, which grants 
to L. Haalelea certain parcels of land described by survey situ- 
ate in the ahupuaa of Kahanui and comprising 1,158 acres, and 
Royal Patent No. 6,824, based on Land Commission Award 
No. 7,755 to Kaluaokamano of certain other parcels of land in 
the same ahupuaa, surveyed and containing 1,428 acres. 

It was made to appear at the trial that Kamokuholohewa 
was the widow of the original patentee, and they having no 
children she was entitled, on the decease of her husband, to 
one-half of his estate, and deeded her portion of the kula land 
of this ahupuaa to the late Levi Haalelea. Haalelea’s admin- 
istrator sold the same to his late Majesty Kamehameha V, 
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whose heir at law is the plaintiff. The defendant at the trial 
disclaimed any title or right of possession to the premises set 
forth in the complaint excepting one undivided half of the 
premises set forth and described in Royal Patent No. 6,824, to 
which said half he set up a title, by reason of a deed from 
the father of the original patentee, who by our law was heir to 
one-half of the land and by an agreement for partition with 
the father of Kamokuholohewa, dated 11th of June, 1874, the 
said father having become heir to his daughter Kamokuholo- 
hewa. The deed from the father of the patentee to this de- 
fendant is dated 6th of December, 1865. The deed from 
Kamokuholohewa to Levi Haalelea is dated 27th of March, 
1855, and it contains the following expressions conveying “Ka 
aina kula a pau o Kahanui, ahupuaa ma Molokai, ma ko maua 
kuleana mahele hoi.” 

It must be remembered that the whole deed is in Hawaiian 
and was before a Hawaiian jury. 

The bill of exceptions alleges that the Court instructed the 
jury that the deed from Kamokuholohewa referred to above 
would only give a share and not the whole of the land, for it 
purports to convey only a share obtained by a partition with 
some one else. 

The counsel for the plaintiff contends that it may have been 
that Kamokuholohewa took the whole of this piece of land for 
her share. 

If it were so, it rested on the plaintiff to show it, since it is 
the duty of the plaintiff to make out her title. 

But such a construction, as is contended for by the plaintiff, 
is manifestly impossible, because by all the papers in the case, 
no partition had been made previous to the deed to Haalelea, 
which is the foundation to the plaintiff’s title. This deed is 
dated in March, 1856, and the agreement of the defendant for 
a partition with the heir of Kamokubolohewa did not take 
place till the 11th of June, 1874. 

In this view the only other construction of the Hawaiian 
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sentence would be, when rendered into English, we sell the 
entire kula of the ahupuaa of Kahanui on Molokai, according 
to our right to a share therein; that is to say that we sell our 
share in the kula of Kahanui. 

This construction which, in our opinion, is the most accu- 
rate, would be no more favorable to the plaintiff, than that 
given by the Court. The deed certainly conveys only a share 
in the land. 

The exceptions, therefore, are overruled. 

A. N. Hartwell for plaintiff. 

Castle & Hatch for defendant. 

Honolulu, October 23, 1880. 


SUPREME COURT—IN BANCO. 


OCTOBER TERM—1880. 
Harris, C. J., Judd and McCully, J.J. 


KALELA ET AL. 08. JAMES LEMON. 


ON EXCEPTIONS. 


WHILE A PRESCRIPTIVE RIGHT by adverse possession may be acquired 
in one piece of land without regard to the holding of other parcels 
granted by the same royal patent, it is not error, in an action of 
ejectment for one piece of land, to consider evidence relating to 
another piece held under the same royal patent, where the acts of 
possession relied on as to the piece not sued for were involved with 
the facts relating to the piece claimed in the declaration. 


Opinion of the Court by McCuL.y, J. 
This was an action of ejectment, verdict for the plaintiffs, 
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exceptions taken to the instructions given to the jury, and to 
the refusal of instructions prayed for, set forth in the bill as 
follows: 

1. The Court said: “The defense by twenty years pos- 
session must be in your minds unquestionable, hostile and 
uninterrupted ;” to which the defendant by his counsel ex- 
cepted. 

2. The counsel for the defense asked the Judge to instruct 
the jury that, “In regard to the defense by prescription, no 
evidence relating to the other piece of land not in the case is 
to be considered,” which the Court refused to give and charged 
instead. 

3. That inasmuch as the pieces were in one award and 
claimed under the same title, and that Kahiuka (defendant’s 
grantor) had put in issue by his evidence his possession of the 
mauka piece claiming it likewise by the same title under 
which he claimed the makai piece (the lot in question), in 
that way the evidence became relative to the issue, to which 
refusal and instructions instead the defendant by his counsel 
excepted. i 

To explain the foregoing it may be stated that the plaintiff 
(her husband being joined) claimed the piece of land for 
which action is brought by virtue of being the grand-daughter 
of Napohaku, he the brother and sole heir of Kaluhi, to whom 
the land was awarded by the Land Commission. Kaluhi’s 
patent, which was exhibited from the plaintiff’s hands, em- 
braces two pieces. i 

Apana 1. A pa-hale or house lot in Hamohamo, on the sea 
beach, containing 35-100 acre, being the lot in controversy; 
and 2, “He mau loi,” some taro patches, and a water right in 
Niukukahi. These pieces are not adjacent to each other, the 
precise distance apart is not made known, but they lie in the 
same District of Waikiki. This patent is like hundreds of 
others which granted, pursuant to awards, two or more de- 
tached lots of land, securing to the native tenant his house lot 
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on dry land, very frequently on or near the sea beach, and his 
taro patches inland, whereby he might live according to the 
Hawaiian way. 

The naked principle for which the counsel contends, namely, 
that where sundry detached pieces are granted ‘in a royal 
patent, a prescriptive right might be acquired in one of them 
by adverse possession for more than twenty years, without 
regard to the holding of the other lots, and that the holding 
of such other lots by the party having the paper title or by 
right of inheritance would not defeat the title gained by pre- 
scription is sound. 

It often happens that the original grantee of sundry parcels 
under one award conveys them to different persons, or that 
the titles are divided by devise or distribution of estate, and 
doubtless the several parcels cease to be affected by the nexus 
of the original grant. 

Or if the owner of separate tracts of land conveys them by 
a single deed, it is not doubted that any one piece might after- 
wards come to be affected by prescription, without regard to 
the history of other parcels. 

We do not hold that the doctrine of possession of a portion 
of an estate, tract or parcel of land as a possession of the whole 
applies to the possession of one piece out of several pieces, 
only from the fact of such different pieces having been coupled 
in the grant. 

Examining the testimony which comes up with the bill we 
find that the plaintiff offers evidence that the estate fell from 
Kaluhi, the patentee, at his death in 1854, or earlier, to his 
brother Napohaku as his sole heir; that Napohaku held the 
estate, both pieces, till his death, during the present reign, in 
1874 or later; and evidence that she is the grand-daughter and 
heir of Napohaku. 

To meet this case the defendant offers testimony that his 
grantor Kahiuka was the heir of Kaluhi, and had succeeded 
to his estate upon his death, so that he now held too by right 
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of inheritance, as well as by right of possession which would 
give him title by prescription. 

It was therefore relevant to the case to consider evidence 
concerning the possession of both pieces. The witnesses for 
both parties gave testimony on the facts of possession. The 
defendant’s grantor set up a possession of both pieces and was 
met by plaintiff's evidence, and cross-examination of defend- 
ant’s with proofs that the one and the other had been held by 
the tenants of Napohaku till his death. 

Of the weight of the testimony it was for the jury to judge, 
but it is clear that the facts relative to the mauka piece were 
involved in the case before the Court. The knowledge and 
the veracity of the witnesses were tested on the one piece as 
well as the other of Kaluhi’s estate. And there was this 
special reason why both parties should make a stronger case 
on the mauka land than the beach lot, that crops had been 
raised there by which possession could be shown, while there 
had been no inhabited or habitable house on the house lot for 
thirty-five or forty years, partial and imperfect way, and lain 
very much open. 

We therefore hold that the Court did not err in respect to 
exceptions one and two. 

The first exception taken was not noticed by defendant’s 
counsel in his argument, and appears to have been abandoned 
as untenable as in our view it is. 

Exceptions overruled. 

Richard F. Bickerton for plaintiffs. 

S. B. Dole for defendant. 

Honolulu, October 16, 1880. 
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SUPREME COURT—IN BANCO. 


OCTOBER TERM—1880. 
Harris, C. J., Judd and McCully, JJ. 


KAIA ET AL. vs. KAMAILE AND KALEO. 


ON EXCEPTIONS FROM THE SECOND CIRCUIT. 


THE EVIDENCE showed that the parties plaintiff and defendant were 
co-heirs and tenants in common, and that the plaintiffs had never 
been ousted by the defendants; the Court charged the jury that if 
they so found, the Statute of Limitations would not run against 
the plaintiffs; the jury rendered a verdict for the defendants for 
the whole estate; the trial Court set aside the verdict and ordered 
judgment for plaintiffs for one-half of the estate, non obstante vere- 
dicto; 

HE p, no error, as the evidence was conclusive that there had been no 
ouster and that the plaintiffs were co-heirs. 


Opinion of the Court by Harris, C. J. 

This was an act of ejectment tried at the June Term of the 
Second Judicial Circuit at Wailuku. 

The defendants claimed at the trial that they were heirs to 
the person last seized, and further, that they had been in pos- 
session of the whole land for more than twenty years; the 
plaintiff having claimed an undivided half in the land by right 
of inheritance. The testimony on both sides was clear with 
regard to the right of inheritance of both parties, and although 
there was evidence that the defendants had lived on the land 
a long time, there was a discrepancy regarding the time at 
which the widow of the patentee, who occupied the land after 
his death, deceased. Some testified that she died about 1855, 
and others about 1865. But all the testimony was that the 
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parties, plaintiff and defendant, were co-heirs; and there was 
no testimony whatsoever that the party plaintiff had ever been 
ousted by the party defendant, simply that the defendants had 
been allowed to live on the land. Under these circumstances 
the Court instructed the jury that if the evidence showed that 
the plaintiffs had been tenants in common with the defendants 

and those under whom they claimed, and there had been no 
ouster, the possession of the defendants would be the posses- 
sion of the plaintiffs, and prescription would not be applicable 
to the case. 

The jury, notwithstanding the instructions of the Court, re- 
turned a verdict for the defendants for the whole land. 

And the Court on motion ordered a judgment to be entered 
for the plaintiff for one-half of the land non obstante veredicto, 
because by the whole showing of the case it was evident that 
the defendants had not ousted the plaintiffs. 

This is undoubtedly a proper judgment, for a judgment non 
obstante veredicto is a proper judgment whenever on a review 
of the whole case, in any view of it, the defendants’ claim has 
no merits. 

It is said at the hearing that no such result can be made 
from the records of this case. 

The whole testimony is before us, and by it it appears that 
no attempt was made to show an ouster or to show that the 
plaintiffs were not co-heirs, and therefore tenants in common. 
This is equivalent to a confession that they could not show 
these two essential facts, and consequently is equivalent to an 
admission that the defendants are in the wrong, and no new 
trial could result to the advantage of the defendants. 

Therefore the judgment for the plaintiffs non obstante vere- 
dicto was correct. 

S. B. Dole for plaintiffs. 

A. S. Hartwell for defendants. 

Honolulu, October 14, 1880. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM, 1881—IN ADMIRALTY. 
Harris, C. J., Judd and McCully, JJ. 


IN THE MATTER OF THE BRIGANTINE NICOLAUS. 


WHERE REPAIRS HAVE BEEN MADE or necessaries supplied to a foreign 
ship, the general maritime law gives the party furnishing same a 
lien upon the ship itself for his security. He may enforce the 
same by a libel in rem on the ship, and even though the owner be 
present, if the credit was in fact given to the vessel. A Justice 
of the Supreme Court is a Court having admiralty and maritime 
jurisdiction. 


OPINION OF MR. JUSTICE JUDD, APPEALED FROM. 


This is a libel in admiralty by G. W. Macfarlane, doing 
business in this city as G. W. Macfarlane & Co., against the 
Jaluit brigantine Nicolaus. The late owner, Henry Freeman, 
and the present owner, Edward B. Thomas, are respondents. 

The essential facts appear in the opinion. In June last the 
brigantine Nicolaus was placed by Henry Freeman, her owner, 
in the hands of libellant to sell her cargo of firewood, collect 
freight due, pay off her crew, supply necessaries, and also to 
sell the vessel, which was limited in price at $2,500. Mr. F. 
T. Lenehan, the managing clerk of libellant, transacted all 
the business with Freeman, and the account submitted cover- 
ing a period from the 16th June to the 22d November, shows 
a total debit of $1,062.44, and a credit of $349.80, and a bal- 
ance due of $712.64. The account is admitted by Freeman to 
be correct. 

Mr. Macfarlane thought the account was growing too rapidly 
and told Mr. Lenehan that he would have nothing to do with 
this affair, and that if he advanced more he would hold him 
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responsible for it in case of loss, and Lenehan says he guaran- 
teed the account to his principal. 

1. It is urged by the respondents that these facts show that 
Lenehan and not the libellant is the real party in interest. 
The receipts, however, signed by Mr. Freeman, were all to 
G. W. Macfarlane & Co., and the orders drawn by him were 
also upon the same firm, and the account was entered in the 
firm’s books. It would be a violation of reason to hold that 
because an employee of a commercial house, confessedly the 
agent of his principal, does every part of a particular business 
transaction, he thereby becomes the real party in interest. 
Nor does the fact that agent gives an oral guarantee to his 
employer to answer for the debt of another, which cannot be 
enforced at law, make him the proper party to sue upon the 
claim. 

2. It is contended in argument that the facts show that no 
maritime lien was created which this Court has jurisdiction to 
enforce; that a Judge of this Court has judicial power by our 
constitution and laws over all cases of admiralty, and maritime 
jurisdiction was well settled in the case of Spencer vs. Bailey 
and Gilbert, 1 Haw. Rep., 108. Since that time (1853) this 
Court has jurisdiction of causes like the one at bar on the ad- 
miralty side of the Court, and this jurisdiction is distinctly 
conferred by Sections 819, 823 and 829 of the Civil Code. 
Where repairs have been made or necessaries furnished to a 
foreign ship or to a ship in a port of a State to which she does 
not belong, the general maritime law gives the party a lien 
upon the ship itself for his security, and he may maintain a 
suit in rem in admiralty to enforce his right. 1 Abbot Ship- 
ping, p. 186 and notes; the General Smith; 4 Wheaton, 438; 
the Eliza Jane, Sprague’s Decisions, 152. 

In this last case Judge Sprague says that the fact of 
furnishing supplies and repairs to a foreign vessel is of itself 
sufficient to create a lien, that is, a tacit hypothecation of the 
vessel. “There need be no express stipulation for such 
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hypothecation; credit must indeed be given to the vessel, but 
it need not be proved that there was any special agreement to 
that effect. Where such supplies are obtained on credit, it is 
presumed that credit was given to the vessel as well as to the 
owners, unless there is something in the circumstances of the 
case to repel such presumption.” 

The Nicolaus came to this port a foreign vessel under the 
flag of Jaluit, one of the Marshall Islands. She needed sup- 
plies. That credit was given to the vessel is to be inferred 
from the facts in the case, and so far from there being any- 
thing to repel this presumption, I think that the fact that 
credit was given to the vessel is established affirmatively. 
The account in the books of the libellant’s firm is entitled 
“Brigantine Nicolaus and H. Freeman owner.” All the orders 
drawn by the owner and receipts made by him for money are 
expressly stated to be “on account of the Nicolaus.” 

The following paper was executed by Mr. Freeman and 
delivered to the libellant: 

“HONOLULU, July 12, 1880. 

“In account Brigantine Nicolaus—I acknowledge indebt- 
edness to Messrs. G. W. Macfarlane & Co., of the following 
amounts in account, and I undertake to complete for further 
assurance any necessary lien on evidence of security on my 
vessel Nicolaus on demand. 

“I have authorized the sale by Messrs. G. W. Macfarlane 
& Co., of the above vessel and receipt by that firm of proceeds 
on my account. 

“HENRY FREEMAN. 

“$149 in account as sole owner Nicolaus. 

“$209.60 plus com.” 

It is not necessary to hold, in order to the enforcement of 
this claim, that this writing is a completely executed mortgage 
on the vessel to secure the sum then advanced, as well as all 
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subsequent advances, for, as above indicated, the fact that 
supplies were furnished a foreign vessel in itself creates a 
tacit hypothecation of the vessel. The legal effect of this 
paper is complete proof that credit was in fact given to the 
vessel, l 

Such a lien exists for necessary supplies as well as repairs, 
and may exist in favor of a consignee of the vessel. See the 
Eliza Jane, above cited. The lien may also obtain on a for- 
eign vessel, though the owner be present, if the credit be 
given to the vessel. Bee’s Adm., 18 and 181. In this view 
of the case (that a valid lien is created by the facts independ- 
ently of the writing), it is not necessary to hold that the co- 
respondent should have had notice of it to take him out of the 
character of a bona fide purchaser for value without notice of 
the lien. As Judge Sprague says, in the case of the Eliza 
Jane: “The purchaser could easily have ascertained whether 
this lien existed; and, if he omitted that precaution, it cannot 
defeat the claim which the libellant has in no manner relin- 
quished or forfeited.” 

I think, however, that Thomas had actual notice of the lien. 
See evidence of Lenehan and Freeth. He received this notice 
in season to have rescinded his bargain for the purehase of 
the vessel, for he received notice of it before the money had 
been paid over to Mr. Freeman. 

Considerable importance was placed at the hearing upon 
. the question as to whether the vessel was sold to Mr. Thomas 
for less than her market value. 

I do not regard this as important, for if a lien had attached 
in the libellant’s favor the sale of the vessel for whatever sum 
she might be sold for, be it for a large or a small sum, would 
not extinguish this lien. 

I think that this libel was seasonably brought for the fore- 
closure of a good and valid lien, and therefore decree for the 
libellant for the amount of $712.64 and costs, and I decree 
condemnation and sale of the brigantine Nicolaus to pay the 
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same, with privilege to the co-respondent, Thomas, to pay and 
discharge this lien within ten days. 

E. Preston for libellant. 

W. ©. Jones for respondent Freeman. 

J. M. Davidson for respondent Thomas. 

Honolulu, December 9, 1880. 


SUPREME COURT IN BANCO, JANUARY TERM, 1881—— 
HARRIS, C. J., JUDD AND McCULLY, J.J. 

We having considered the record and the arguments of 
counsel, concur in the opinion, and affirm the judgment of 
Mr. Justice JUDD, as hereinabove set forth. 

E. Preston for libellant. 

W. C. Jones for respondent Freeman. 

J. M. Davidson for respondent Thomas. 

Honolulu, January 27, 1881. 
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JANUARY TERM—1881. 
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ANDREW WELCH vs. THOMAS SPENCER. 


ON EXCEPTIONS. 


THE PLAINTIFF sought to recover $19,800, being amount of principal 
and interest claimed due on two promissory notes made by defend- 
ant dated October 1, 1872. An agreement was executed by the 
defendant bearing date February 17, 1875, which was delivered 
to the plaintiff’s agents and acted upon, but never signed by them. 
by which the amount due on said notes was reduced to $5,000, with 
interest at 4 per cent. 
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In 1877 the plaintiff repudiated this agreement upon the ground that 
it had not been signed by his agents. The defendant in his rejoin- 
der averred that the agreement of February 17, 1875, was never 
executed and delivered, and that the plaintiff never became a party 
to it, and that, therefore, the Statute of Limitations had barred 
the recovery. Another agreement bearing date September 11, 1877, 
was executed by the plaintiff and nominally by the defendant 
through his agents, Green, Macfarlane & Co. By this latter agree- 
ment it is provided that the interest on said indebtedness of $10,000, 
and another indebtedness of $15,000, to Williams, Blanchard & Co., 
shall be waived, and interest shall be charged on the whole at 4 per 
cent. This last agreement was executed under power of attorney 
bearing date August 30, 1877, whereby defendant constitutes the 
firm of Green, Macfarlane & Co. his true and lawful attorneys to 
transact all business appertaining to his plantation. It was executed 
under pressure of a threat by plaintiff that he would put defendant 
into bankruptcy ; 

HE Lp, that the agreement of February 17, 1875, on the evidence under 
the pleadings, was to be treated as a nullity, and that the agree- 
ment of September 11, 1877, being favorable to defendant, was 
properly executed under the power of attorney, and the verdict of 
the jury cannot be disturbed. 

Opinion of the Court by Jupp, J. 

At the January Term of this Court, 1881, the plaintiff An- 
drew Welch, who is a commission merchant in San Francisco, 
doing business as Welch & Co., brought his action against the 
defendant Thomas Spencer, who is a sugar planter of Hilo, 
Hawaii, to recover the sum of nineteen thousand eight hun- 
dred dollars, being the amount of principal and interest on 
two promissory notes, each for five thousand dollars, dated at 
Hilo, October 1, 1872, payable one in sixteen months, and the 
other in two years, with interest at one per cent. per month, 
to the order of Messrs. Walker & Allen, and expressed to be 
for indebtedness as per mortgage dated July 1, 1871, given 
to Walker & Allen. The notes were endorsed by Messrs. 
Walker & Allen, and were secured by an assignment by them 
of the mortgage referred to to the plaintiff. The defendant 
plead the general issue and the Statute of Limitations. 

To this the plaintiff filed a replication, setting up that within 
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six years last past, to wit, in the years 1875, 1877, 1878 and 
1879, defendant had paid to the plaintiff on account of the 
notes various sums amounting to $3,141.41, and also that by 
an indenture made within six years past, to wit, on the 17th of 
February, 1875, the defendant acknowledged such indebted- 
ness and promised to pay the same, and also by an indenture 
dated the 11th of September, 1877. And further, that the notes 
declared on are secured by a mortgage executed by the de- 
fendant, which mortgage was foreclosed and the premises con- 
veyed were sold by order of the Court on the 2d of August, 
1880, and that six years have not elapsed since the foreclosure. 

An examination of the facts of this mortgage shows that 
many notes were secured by the mortgage, having priority in 
the order in which they were mentioned in the mortgage. 
Dr. J. S. McGrew held several of the notes which had priority 
of the notes held by the present plaintiff and he foreclosed the 
mortgage in May last, and on sale the premises did not realize 
sufficient to pay his claim. 

A rejoinder was filed by the defendant to the effect that the 
payments alleged in the replication were not made on account 
of the notes; that the indenture of February 17, 1875, was 
never executed and delivered, and that the plaintiff never be- 
came a party to this indenture, and since its date repudiated 
it; that defendant was not a party to the indenture of the 11th 
of September, 1877, and that the decree of foreclosure is “res 
inter alios acta,’ and has no effect on the notes. The case 
went to trial, and the jury rendered a verdict for the plaintiff 
for the sum of $7,729.85. 

The agreement of the 17th of February, 1875, in substance 
recites that the plaintiff holds two of defendant’s notes, each 
for $5,000, dated October 1, 1872, and which were then with 
all the acerued interest due and payable, and the plaintiff 
agreed to reduce the indebtedness by one-half of the principal 
and all the accrued interest, and that the remaining sum of 
$5,000 and interest at the rate of one per cent. a year should 
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be paid by commissions on sugar to be consigned by the said 
defendant or his agents to the plaintiff, at the rate of four per 
cent., in consideration of the defendant’s agreeing that two- 
fifths of all sugars by the defendant or his agents consigned 
or caused to be consigned to San Francisco for sale, should be 
consigned to plaintiff for sale on the terms hereinbefore 
named, until the said net commissions should amount to all of 
the remaining indebtedness. And the reduction of the debt 
was made conditioned on the consigning of the sugar to the 
plaintiff as set forth, and that so long as defendant should 
carry on the plantation and consign sugars as aforesaid, no 
enforcement of this debt should be made by plaintiff. 

It appears by the evidence of Mr. George Macfarlane that 
the firm of Green, Macfarlane & Co. were agents of the de- 
fendant, succeeding Theo. H. Davies. That Mr. Davies and 
also the firm of Green, Macfarlane & Co. shipped sugars to 
the plaintiff under the agreement of the 17th of February, 
1875, the net commissions on which as appeared by a memo- 
randum furnished by plaintiff amounted to $3,141.41, and the 
witness said that he continued to ship cargoes to plaintiff until 
the foreclosure of the mortgage on defendant’s plantation in 
August, 1880, and that the commissions on the sugars con- 
signed in 1880 were $428.21. Also that this agreement was 
signed by Mr. Spencer and passed to Brewer & Co., who were 
Welch’s agents, for signature, and they acted under it. That 
in 1877 Mr. Welch, while in Honolulu, said to witness that as 
his agents had not signed Spencer’s agreement he was not 
bound by it, and he would repudiate it. “Welch called on 
Mr. Green and myself and complained that we had shipped 
some sugars to Portland, and that we had no business to do 
so. We took a different view of it. We looked for our copy 
of the agreement and could not find it, and Mr. Welch said 
his copy was over at Brewer’s, and upon going for it he dis- 
covered that it had never been signed, and then he said it 
was no agreement. He then called with agreement (marked 
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H, dated the 11th of September, 1877) restoring the claim to 
its original amount, and said, ‘Sign that agreement,’ and I 
declined to sign it.” While the witness was gone to seek 
legal advice Mr. Green signed the agreement under pressure 
of a threat by Welch that he would put Mr. Spencer into 
bankruptcy unless he signed it. Mr. Green said if he did not 
sign it, it would jeopardize their advances on the plantation. 

The power of attorney under which Mr. Green acted when 
he signed the agreement is dated 30th of August, 1877, and 
by it Mr. Spencer constitutes the firm of Green, Macfarlane & 
Co. “my true and lawful attorneys for me in my name to 
transact all business appertaining to the T. Spencer’s planta- 
tion, Amauulu, Hilo, Hawaii.” This last agreement dated 11th 
of September, 1877, in substance recites that Welch, holding the 
notes of Spencer amounting to $10,000, which were due and 
unpaid, agrees to waive the accrued interest, and take new 
notes for the same sum with interest at four per cent. per 
annum, payable annually. Five per cent. commission was to 
be charged on sugar consigned to Welch for sale, and of this 
one per cent. was to be paid to Spencer’s agents, and Spencer 
was to send not less than fifty per cent. of each crop to San 
Francisco, of which two-fifths were to be consigned to Welch. 
. The defendant excepted to the instructions given to the 
jury at the plaintiffs request—first, that the defendant is 
bound by the agreement on file signed by Green, Macfarlane 
& Co., and that the notes are by that document taken out of 
the Statute of Limitations; and second, to the following in- 
structions given to the jury: “It appears on the occasion of 
signing the second agreement that Mr. Welch was in Hono- 
lulu, and claimed that by the agreement of 17th of February, 
1875, Spencer was bound to ship all his sugars to San Fran- 
cisco. Now, it is apparent that if such had been the course 
of business before, Welch would have just cause to complain 
if any considerable proportion of the sugar was shipped to 
other places, and thus taken out of the effect of this agree- 
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ment, since it is apparent to all business men that the claim 
set up by the defendant would enable him, by adhering to 
the letter of the agreement, to send the larger part of his 
sugars to another market, which would be a fraud upon 
Welch. Mr. Welch went for his ‘part’ of the contract to his 
agent’s office, and found it had not been signed by him or his 
agents, and on his return to Messrs. Green, Macfarlane & Co.’s 
office set up this as a new reason why he should not be bound 
by the contract. This reason would probably have been 
futile, since if they had not signed it, they had acted under 
and treated it as though it was signed, and could have signed 
it at any time, having received it for the purpose of signing it 
and treating it as a bargain complete. However all this may 
be, Green and Welch stood on an equal footing in every re- 
spect, both as regards knowledge of the facts and liberty of 
contract. Welch used his utmost endeavors to induce Green, 
as agent for Spencer, to enter into a new agreement, and in 
doing so threatened resort to the Courts, or in other words, to 
put Spencer into bankruptcy. This he had a right to do, and 
Green as Spencer’s agent might heed or disregard his threats 
as he saw fit. As it was, Mr. Green, in the exercise of his best 
discretion, yielded to Mr. Welch, and having full power to do 
so from Spencer, entered into the second agreement, thereby 
cancelling and annulling the first. Now it being apparent 
that Green, Macfarlane & Co., as agents for Spencer, had 
authority to do so, Spencer as well as Welch was bound by 
the second agreement, and the notes took new life from that 
date, or in other words, the Statute of Limitations would begin 
to run from the date of that agreement.” 

The first question to be determined is whether the words in 
the power of attorney from Mr. Spencer to Green, Macfarlane 
& Co., “to transact all business appertaining to the T. Spen- 
cers plantation,” authorized Mr. Green to sign the second 
agreement. 

It is urged that the effect of signing this second agreement— 
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if the authority to do so be conceded—was to annul the first 
agreement, which was highly favorable to Mr. Spencer, for it 
reduced his debt one-half. The new agreement substituted 
was more onerous to Mr. Spencer, for it restored the debt to 
its original amount. Although doubts may exist as to the 
authority of an agent, under a general power of attorney to 
transact business, to bind his principal to an agreement mani- 
festly to his disadvantage, we are not at liberty to consider 
them under the peculiar circumstances of this case. The de- 
fendant’s rejoinder avers that the indenture of February 17, 
1875, was never made, executed or delivered, “and that the 
plaintiff never became a party to it, and at the time and since 
the date thereof he hath repudiated the same.” 

The defendant denied the execution and delivery of this 
first agreement, in order that it might not have the effect of 
taking the notes out of the operation of the Statute of Limi- 
tations as claimed by the plaintiff, and we cannot now consider 
it to have been in effect on the 11th of September, 1877, when 
the agreement of that date was signed. 

This agreement, when considered with reference to Mr. 
Spencer’s condition, the agreement of February 17, 1875, be- 
ing treated as a nullity, was favorable to Mr. Spencer, for it 
rid him of his obligation to pay the accrued interest and re- 
duced the interest to four per cent. per annum on this debt of 
$10,000, and one to Williams, Blanchard & Co. of $15,000, 
which were to be paid in annual installments of $5,000. 

In this view the objections to the efficiency of the power 
of attorney fall to the ground, and, therefore, the charge of 
the Court, that Mr. Green had authority to make this agree- 
ment, was right. And the further charge of the Court that 
this agreement gave new life to the notes, it being made less 
than six years after the notes were given, was also correct. 

That part of the remarks of the Court which is quoted in 
full above, is objected to as being in substance a charge that 
Spencer had failed to keep the first agreement. In review- 
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ing it carefully we do not find any such expression of opinion. 
The Court, indeed, said that “the claim set up by the defend- 
ant would enable him, by adhering to the letter of the agree- 
ment, to send the larger part or all the sugar to another 
market, which would be a fraud upon Welch.” But this was 
upon a hypothetical case stated by the Court, that if the 
course of trade had been to ship all the sugar of Spencer to 
San Francisco, and after the agreement Spencer had shipped 
any considerable proportion to other places, Welch would 
have just cause to complain. This was a correct view of the 
contract, but the jury were not authorized to consider the 
question whether or not Spencer had broken the contract in 
this respect, for Spencer was endeavoring to maintain what he 
had plead, that the contract had never been made, and he 
cannot now take advantage of the observations of the Court 
with reference to the fulfillment of the contract which he in- 
sisted was a nullity. 

The agreement of the 11th of September, 1877, was suffi- 
cient to take the notes out of the statute. Considering the 
pleadings and the exact issues raised by them for the jury to 
pass upon, we see no error in the charge of the Court. 

Exceptions overruled. 

Castle & Hatch for plaintiff. 

J. M. Davidson for defendant, at the trial. 

A. S. Hartwell for defendant, in exceptions. 

Honolulu, February 21, 1881. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1881. 
Harris, C. J., Judd and McCully, JJ. 


THE MINISTER OF INTERIOR vs. W. C. PARKE, ADMINISTRATOR 
oF CHARLES KANAINA, DECEASED. 


ON EXCEPTIONS TO RULING OF CHIEF JUSTICE HARRIS ON THE 
DEFENDANT’S PLEA. 


THE MINISTER oF INTERIOR brought an action to recover rents collected 
by defendant’s intestate from Government lands, The claim was not 
presented to the administrator within six months of the publication 
of the notice to creditors. 

The statute limiting the time within which claims may be presented 
against estates of deceased persons was pleaded ; 

HE Lp, that the statute is no bar to a claim by the Government. 


Opinion of the Court by Harris, C. J. 

The plaintiff claims in this action from the defendant, as 
administrator of Charles Kanaina, eight hundred dollars for 
so much money had and received by the said Kanaina in his 
life time for rents of certain property in Honolulu alleged to 
be the property of the Hawaiian Government. This complaint 
was filed January 13, 1881, during the progress of the last 
term and it sets forth that the defendant was appointed admin- 
istrator of the estate of Charles Kanaina, on the 5th day of 
April, 1877. 

The defendant answers that, immediately on his appoint- 
ment, he caused the advertisement to be made, in accordance 
with the statute, calling upon all creditors of the deceased to 
present their claims within six months from the date of the 
publication of that notice, or the same would be forever 
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barred, and that the plaintiff presented no claim within such 
six months; and, therefore, the defendant submits that the 
plaintiff's claim is barred. To which the plaintiff replied that 
no Statute of Limitations would have effect against the 
Government. 

The Chief Justice who held the term, said that, for the 
time being, he should hold that the Government was barred 
by the statute in question in like manner as all other creditors, 
and, therefore, the plaintiff alleged exceptions and they have 
been certified to this Court. 

Section 1 of an Act to limit the time within which the 
claims of creditors on the estate of deceased persons shall be 
presented, page 51 Session Laws of 1868, enacts that: “If 
such claims be not presented within six months from the first 
publication of the notice, or within six months from the day 
they fall due, they shall be forever barred and the executor or 
administrator shall not be authorized to pay them.” 

The case of the United States vs. Samuel Hoare, adminis- 
trator of the estate of Colonel Tuttle, 2 Mason, 312, is quite 
parallel to this case. The Statutes of Massachusetts, at that 
time limited suits against executors and administrators to 
four years after the acceptance of the trust, where our statute 
limits it to six months after the notice. The action was 
brought after the expiration of the four years as this is brought 
after the expiration of the six months. The Massachusetts 
action was for money had and received, as is this. 

Judge Story, in announcing the opinion of the Court, says: 
“Now, I think it may be laid down as a safe proposition, that 
no Statute of Limitations has been held to apply to actions 
brought by the Crown, unless there has been an express pro- 
vision including it. For it is said that where a statute is gen- 
eral, and thereby any prerogative, right, title, or interest is 
divested or taken from the King, in such case the King shall 
not be bound, unless the statute is made by express words to 
extend to him.” And again, “It is clear from the authorities, 
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that the rule, excepting the Crown from the operation of the 
. Statutes of Limitation, has for several centuries universally 
prevailed—and the true reason is to be found in the great 
public policy of preserving the public rights, revenues and 
property from injury and loss by the negligence of public 
officers.” 

And again, “We find accordingly in our own State ( Massa- 
chusetts) the doctrine is well settled, that no laches can be 
imputed to the Government, and against it no time runs so as 
to bar its rights. So that it is clear that the Statutes of Lim- 
itations pleaded in this case would be no bar to a suit brought 
to enforce any right of the State in its own courts.” That 
learned Judge continues: “Where the Government is not ex- 
pressly, or by necessary implication included, it ought to be 
clear from the nature of the mischiefs to be redressed, or the 
language used, that the Government itself was in the contem- 
plation of the Legislature before a court of law would be 
authorized to put such an interpretation upon any statute. 
In general, acts of the Legislature are meant to regulate and 
direct the acts and rights of citizens; and in most cases the 
reasoning applicable to them, applies with very different and 
often contrary force to the Government itself. It appears to 
me, therefore, to be a safe rule founded in the principles of 
the common law, that the general words of a statute ought 
not to include the Government, or affect its rights, unless that 
construction be clear and indisputable upon the text of the 
Act.” 

In the case of the United States vs. Thompson, 98 United 
States, 498, (October, 1878), the Court remarked: “The rule 
of nullum tempus occurrit regi has existed as an element of the 
English law from a very early period. It is discussed in Brac- 
ton and has come down to the present time. Limitations 
derive their authority from Statutes. The King was held 
never to be included unless expressly named. No Jaches was 
imputable to him; these exemptions were founded upon con- 
siderations of public policy.” 
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This action was for money belonging to the United States 
alleged to have been received by the defendant prior to March 
30, 1865, which, it was alleged, he had converted to his own 
use. The case of People vs. Gilbert, 18 Johnson, 227, is much 
in point. 

This is the first action which has been brought by the Gov- 
ernment of this country for the recovery of personal property 
in which there has been occasion to plead a Statute of Limita- 
tions as a bar, though in the case of A. Kahoomana vs. the 
Minister of the Interior (3d Haw. Rep., 635), it was held that 
the Statute of Limitations of real actions does not run against 
the Government. Some excellent reasons have been adduced 
before us why we should adopt the rule that the statute in 
question shall be of universal application against the Govern- 
ment as against every one else. These reasons have had the 
greatest consideration by us, and we may say have had great 
weight in our minds. But we think that more injury will be 
done by setting up the new rule than by adhering to that 
which has prevailed for centuries in the countries from which 
for the most part we derive our jurisprudence. If the Legis- 
lature shall be of the opinion that these statutes ought to ap- 
ply with equal force to the Government as to citizens, they 
can easily modify the statutes so as to make the point indis- 
putable. 

We, therefore, adjudge that the Statute of Limitations cited 
by the defendant is no bar to this action, and the case will be 
placed on the calendar of the next term. 

W. O. Smith, Deputy Attorney General, for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, March 3, 1881. 
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Rachel Lewis, Administratrix, v. New York Life Insurance Company. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1881, 
Judd and McCully, J.J., (Harris, C. J., dissenting). 


RACHEL LEWIS, ADMINISTRATRIX, vs. New YORK LIFE 
INSURANCE COMPANY. 


ON EXCEPTIONS. 


THE INTESTATE SAMUEL L. Lewis was insured by the defendant and 
in his contract made a warranty when the policy was issued that, 
(1st), he “had not been afflicted since childhood with any serious 
disease,” and (2d), that he was “then in good health.” At that time 
he was afflicted with an aneurism, the rupture of which within twelve 
days thereafter caused his death; 

The physicians sworn term aneurism a serious disease; 

He p, that the warranty in that respect was broken. 

The warranty that he was then in good’health was also broken. 

Judgment ordered for defendants. 


Opinion of a majority of the Court by McCutty, J. 

This is an action by the plaintiff, administratrix of her late 
husband, Samuel L. Lewis, of Honolulu, to recover $5,000 
life insurance. Trial was had in the April Term, 1880, with 
verdict for the plaintiff. The defendant took exceptions to 
rulings and directions of the Court, which being sustained in 
part by a majority of the Court, a second trial was had, and 
to rulings and directions given at that time the exceptions now 
under consideration were taken. 

The following synopsis of the bill will show the points to 
be passed on: 

The defendant excepted to the admission of evidence of 
conversation of defendant’s agent with Dr. McGrew, Testa, 
and Mr. and Mrs. Magnin, either before or after the risk was 


HAWAIIAN REPORTS, 1881. 371 


Rachel Lewis, Administratrix, v. New York Life Insurance Company. 


taken; and the refusal of the Court to strike out said evidence; 
to the refusal of the Court to order non-suit on the ground 
of breaches of warranty in respect to the applicant’s answers 
about his health, and attending physicians, and for fraudulent 
misrepresentations and concealments; and to the refusal, after 
evidence was closed, to direct a verdict for the defendant. 

To the instruction of the Court that the jury might con- 
sider from the evidence admitted whether the applicant was 
“disarmed” by Berger’s representations from naming any 
other physician than Dr. Cummings; that the defendant com- 
pany is bound by the acts of its special agent, and by his 
knowledge, and is bound by full representations of Lewis (if 
made) to Berger; that the defendant would be estopped if 
any representations of Berger to Lewis induced him to fail to 
make full and true answers, from taking advantage of such 
failure, and if the agent took charge of the preparation of the 
answers and suggested them. 

The bill excepts to the above in several forms, and likewise 
to other rulings which it will not be necessary to pass upon. 

The testimony of Dr. McGrew appears by the record to 
have been admitted if it should bring to Berger a knowledge 
of the condition of Lewis’ health, and the jury was instructed 
to take account of it only as the evidence might be that it was 
had before the insurance transaction was completed. 

Mr. Magnin testifies to his precautionary remarks and in- 
quiries, all of which were set aside by Berger as being a mat- 
ter of form, and that “Lewis is well now,” and the examining 
physician had passed him, and Mrs. Magnin’s testimony is 
merely to the same conversation, so far as she heard it. 

Testa’s evidence is as to the conversation he overheard be- 
tween Lewis and Berger, and the admissibility of this was 
distinctly passed on by the Court in its former decision. 

The testimony of information given to Berger respecting 
the previous illness of the applicant was clearly important and 
relevant. The one, Magnin, was a relative to whom the 
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applicant referred the agent for information, and the other 
was a physician, who had observed Lewis while attending 
members of his family, and who at that time was one of the 
examining physicians of the company, and his information, 
which was of a general nature to the effect that Lewis was a 
weakly or delicate man, was given upon the agent’s saying 
that he was proposing to insure him. We hold that the agent 
would be chargeable with knowledge of any facts derived 
from these sources. It was left for the jury to consider, inas- 
much as Berger’s recollection of these conversations differed 
from the other parties as to the effect of them and the time 
when had, what they would find to be true. 

But the most important branch of the exceptions is that 
which is made in several forms to the refusal of the Court 
upon certain evidence claimed to be indisputable, and not con- 
tradicted, to order a non-suit, or direct a verdict for the de- 
fendant on the ground of breach of warranty, and on which 
the defendant now asks for judgment, notwithstanding the 
verdict. 

We make some extracts from the evidence given: 

Mrs. Lewis says: “My husband died November 29, 1879, 
at twenty minutes past 12 M. He appeared to be in good 
health. He did not complain. He ate hearty, and was at 
his business up to the time of his death. From the time of 
insurance to his death he ate well, slept well, and was at his 
business every day. He attended a ‘surprise party’ Novem- 
ber 19th. He appeared well and enjoyed himself, danced and 
waited on company; retired that night at 2 A. M., and got up 
as usual, not complaining of suffering and ill effects. Novem- 
ber 29th he died; appeared well and did not complain.” 

Dr. Cummings: “Attended him at his last illness (not 
meaning at his death) from August 4th to September 20th. 
I thought he was well when I Jeft him. He was to all appear- 
ance well.” ` 

Question.—“Did you tell him he had any severe illness?” 
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Answer.—“I repeatedly examined him and said to him I 
could not detect any local disease. Have attended him for 
years. Examined his urine for trouble with the kidneys—for 
what I could find. He said he had pain in the kidneys, and 
complained of pain in his back. I stripped him several times 
and examined him by sounds and feeling. I suspected aneur- 
ism, but was unable to find it.” 

Ques.—“Was he a well man?” Ans.— I thought him 
cured.” 

Ques.—“If you suspected aneurism, would you say he was 
a well man?” Ans.—“I could not find it, and so called him 
cured.” 

Ques.—“Why did you not communicate your suspicion of 
aneurism to his family?” Ans.—“It is sure death in the end, 
and useless to alarm a family. Cannot say how long under 
favorable circumstances he could live. I attended the post 
mortem examination. The two lower vertebre, by the pres- 
sure on them of the aneurism, were dead. There was caries 
and pieces broken away. I think to occasion such an appear- 
ance would take some years. Cannot say he would be likely 
to know he was sick. The aneurism had burst.” 

Dr. McKibbin, who examined Lewis for the defendant 
company, says: “I made the post mortem examination. 
Found a small aneurism; small as a pullet’s egg. There was 
caries of two vertebre. He must have had the aneurism 
more than a year. His heart was perfectly healthy. Aneu- 
rism does not necessarily affect the heart; at least one of that 
size would not.” 

Dr. McGrew: “Something serious was the matter with 
Lewis twelve days before he died, if he died of aneurism. If 
caries of the spine resulted from pressure, it would have caused 
pain, but it would not have shown what disease it was. Some- 
times a man may live ten or fifteen years with an aneurism. 
Caries is a slow effect. I would consider a man with such an 
aneurism a very sick man. 


374 HAWAIIAN REPORTS, 1881. 


Rachel Lewis, Administratrix, v. New York Life Insurance Company. 


Question—“Would the man know he was a sick man?” 
Answer—“He might not know he had an aneurism. If he 
had an aneurism he would not necessarily know he was a sick 
man. It is not necessarily accompanied with pain; frequently 
it causes great pain; not ordinarily disturbs the functions of 
the body. The definition given in Webster’s Dictionary is ‘a 
soft pulsating tumor arising from the preternatural dilation 
or rupture of the coats of an artery.’ ” 

Question 2 of the application is: “Has the party had or 
been afflicted since childhood with any of the following com- 
plaints?” (enumerating twenty-four items, to which separate 
answers are required), the last item being: “Or any serious 
disease ;” to all of which queries, as also to the last, Lewis 
answers “no.” 

Is aneurism a “serious disease?” The physicians term it 
such, in their testimony cited. It might not be called a con- 
stitutional or general disease, such as rheumatism, scrofula or 
cancer, enumerated in this list. We would: class it with the 
items of “rupture,” and “fistula,” as a local defect. Now, 
the object of the insurance company in putting these inquiries 
to the applicant is to ascertain if he is free at the date of the 
insurance from all diseases and tendencies to diseases, and 
from all physical defects which will cut off life before the time 
he ought to live by tables of the duration of life. Is there any 
doubt that in this view aneurism is a serious disease? 

The revelations of the post mortem examination now demon- 
strate that on the 17th of November, Lewis was the subject of 
the aneurism which was then within twelve days of the crisis 
of rupture, to kill him as surely and almost as quickly as a 
decapitation. But by his answers he warrants to the company 
that he has no serious disease, or as we may read it specifically, 
that he has no aneurism. This is a warranty, unqualified, 
that he has none in fact. All of the authorities are that a pure 
warranty is not released by the ignorance of fact of the party 
making it. This was not a warranty that he had no serious 


HAWAIIAN REPORTS, 1881. 375 


Rachel Lewis, Administratrix, v. New York Life Insurance Company. 


disease (no aneurism) to his knowledge. The form of appli- 
cation of the defendant company offers to contract for life in- 
surance when the party will warrant that he has no serious 
disease. Now, if Lewis had made this insurance one, two, or 
three years earlier, there would have been room to doubt if 
his aneurism then existed, and this case would have taken 
another course; but we have said that the facts of this case 
are a demonstration. There was a breach of warranty, and 
the defendant was entitled to judgment, unless it is made to 
appear “that the representation was not the statement of the 
plaintiff, and that the defendant (his agent) knew it was not 
when he made the contract; and that it was made by the 
defendant, who procured the other’s signature thereto.” We 
quote the language of our previous decision. > 

We have applied this principle wherever the testimony sus- 
tains it. The answer, that he had no attending physician, was 
ruled to be Berger’s and not Lewis’s, for Lewis had mentioned 
the name of Dr. Cummings. The answer, no dyspepsia, is 
proved to have been written at Berger’s interpretation that 
his dyspeptic symptoms being transient and not serious, need 
not be mentioned. And the answer “no” to question 13, 
“has the party ever been seriously ill?” was likewise allowed 
to be considered by the jury if it had not been made by Ber- 
ger, upon his remark to Magnin that it did not matter as he 
was well now. These were liberal rulings in favor of the 
plaintiff. There is no testimony as to the filling up of the 
answer to the query now under consideration. But as Berger 
had no knowledge of this existing serious disease, or of any, 
we cannot infer that he waived the truth in this case, and 
wrote an answer contrary to Lewis’s statement, Lewis him- 
self knowing nothing of the fact, and therefore not being able 
to state that he had a serious disease. The plaintiff’s own tes- 
timony is to her husband feeling very well those days. Mr. 
Berger testifies that when he met him and introduced the sub- 
ject of life insurance, Lewis put both hands on his chest and 
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said: “I am a healthy subject.” It is clear that Lewis be- 
lieved himself well, and. was ready to warrant it. We ought, 
in examining the testimony in this important part of the case, 
which determines whether the assured is liable for the war- 
ranty as it appears on the face of the papers, to take account 
of the desire of the subject of insurance to rank as a well man. 
It is only after proofs which cannot be contradicted that men 
in middle life admit to themselves the existence of disease, 
which is to cut them off. But Lewis did not appear to have 
been advised by any physician that he had a disease. On the 
contrary, in the pride of health, he puts his hands on his chest 
and says he is a healthy subject—-and he proceeds to warrant 
it to the company by answering “no” to the question if he has 
any serious disease. 

By the terms of this application this is made an absolute 
warranty. It is not qualified by the applicant’s good faith, 
knowledge or ignorance. Upon the warranty that he has no 
serious disease at the date of the insurance, the company 
makes its contract conditional that a breach of the warranty 
makes the contract void. ` 

Upon the testimony offered there was no room to question 
that there was a breach of warranty, and the jury should have 
been instructed to bring a verdict for the defendant. 

We have so far confined the discussion of the breach of war- 
ranty to the negation of any serious disease. But question 
14is: “Is the said party now in good health?” to which, in the 
application, Lewis answers yes, corresponding to his assertion 
that he was “a healthy subject.” He, therefore, warrants 
the other contracting party that he is in fact in good health. 
Is this warranty qualified? Is it not by the applicant’s answer, 
as it might have been by the answer “yes, so far as I know,” 
or “yes, in my belief or opinion.” Such an answer would 
then have raised the question of the applicant’s good faith, or 
the company might decline to take the risk without the abso- 
lute guarantee. But if it is said that the warranty was made 
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in good faith, although what was warranted was not a fact, 
then it may be asked on what principle it shall be said that 
the company shall be the loser, rather than the beneficiaries of 
the policy. If it be claimed that the declaration of good 
health should be understood always to mean good health so 
far as the subject of insurance knows, and that no man may 
know what hidden disorder may be preparing to cut off his 
life, and therefore he cannot give more than a declaration 
according to his knowledge, the answer must be that such are 
not the terms, and that if it had been the intention of the 
_ parties to make the declaration with that qualification it 
would have been stated in fitting terms. It would have been 
just as easy to make the question read, “are you now in good 
health according to your honest opinion?” or for the party 
answering to have declared “yes, so far as I know.” There 
can be no question, we think, but that a contract on the above 
terms would be a different one from that which was made, 
and equally there can be no question of law, that the parties 
are held to the contract they have made, and not to another 
which they might have made. The warranty of good health 
was asked for by the company and given by the applicant, 
and the contract made on that condition. In a few days the 
fact was disclosed that the applicant had at that time an or- 
ganic, mortal disease. The warranty of good health was, there- 
fore, broken. 

As a verdict for the defendant is the only one that would be 
authorized upon the law and the undisputed facts of this case, 
we think the proper course now is to order judgment for the 
defendant non obstante veredicto, and it is so ordered. 

Castle & Hatch for plaintiff. 

A. S. Hartwell and B. H. Austin for defendant. 

Honolulu, June 6, 1881. 


DISSENTING OPINION OF CHIEF JUSTICH HARRIS. 
This case was tried at the July Term, 1880, and a verdict 
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given for the plaintiff. A motion was made to set aside the 
verdict, and the opinion of the Court was filed September 25th, 
granting the motion and ordering a new trial. From this 
opinion I had the misfortune to dissent. Having since well 
reviewed my reasons given at that time, I see no reason for 
changing my opinion; and inasmuch as I then thought that 
the verdict should not be set aside, and a new trial granted, 
it follows that I must now respectfully dissent from the con- 
clusion which the majority of the Court have reached. 
Honolulu, June 6, 1881. 
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Harris, C. J., Judd and McCully, J.J. 


YIM QUON AND WONG LEONG, ASSIGNEES, vs. CONCHEE 
AND AHUNG. 


ON EXCEPTIONS. 


A FIRM which owed more than the value of their property, ‘mortgaged 
it all to secure a creditor whose debt was overdue and who knew 
the firm was insolvent. One of the firm absconded from the King- 
dom with the knowledge of his copartners taking a large part of the 
firm’s assets with him; 

Her», the mortgage so taken was void as against other creditors. 


Opinion of the Court by Harris, C. J. 

A small Chinese firm, doing business at the corner of Hotel 
and Smith streets in Honolulu, were owing to one of the 
plaintiffs in this case, in the month of October, a note of $115, 
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which they were unable to pay. The evidence says that the 
payee of this note extended it to January; but it does not ap- 
pear by inspection of the note, that the plaintiff did anything 
more than simply to say, that as he could not pay it, he would 
give him a month or two more; so that the note was no less 
due than it was before; and its being due and unpaid, is just 
as much an act of bankruptcy as mer the payee of it had 
not exercised forbearance. 

At the same time the same firm awed these defendants the 
sum of $1,500, and likewise owed Chulan & Co. the sum of 
$2,000. The defendants had Chulan & Co.’s debt transferred 
to them, and gave their note for it and demanded their debt, 
and told them if they could not pay to give a mortgage for it. 
They all admit that Yim Quon had told the defendants that 
his debt was due. One of the partners of the debtor concern 
left in the latter ‘days of November, 1879, taking with him 
$1,000. 

It would appear from all the circumstances that he left with 
the knowledge of his partners; and that the $1,000 was the 
main portion, or quite all their ready money; for their store, 
stock in trade, lease and all, only realized $1,855.20 at the 
closing out sale. 

Now, no one supposes that the leaving of one of the mem- 
bers of the firm, or even the absconding of a member of a 
firm, would necessarily be an act of bankruptcy. But the cir- 
cumstances of this case justify this Court in coming to the 
conclusion that when this man left with debts overdue, much 
exceeding the whole of their means, and taking with him a 
large sum of money, he left with the knowledge of his part- 
ners. They all, therefore, were combining to defraud their 
creditors, and conniving at the absconding of their partner. 

It is to be inferred from the testimony, that Chulan & Co.’s 
debt, as well as the debt due Conchee & Ahung, and the debt 
due these plaintiffs had been over due more than ten days; 
and it is certain that the estate was insolvent at the time of 
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making this mortgage; and the mortgage itself tends to con- 
firm the knowledge of the defendants in that matter, for the 
note was taken in payment for the consolidated debt, Decem- 
ber 3d, payable on demand, and the mortgage was taken on 
the whole premises, and all the stock in trade with condition 
of entry in ten days after demand, and with further condition 
of sale at private sale. Surely it cannot be said that the 
mortgagers are bona fide purchasers for a good consideration 
having no notice of the insolvency or bankruptcy at the time 
of receiving the mortgage. They knew that this firm was 
insolvent. It was the very reason why they sought the mort- 
gage. They appear to have known all the circumstances just 
as certainly as they know it now. They gave no new sum of 
money to the mortgagor. The mortgage was not given for 
the purpose of enabling the insolvent firm to carry on busi- 
ness, but on the contrary, it was in point of fact given and 
received for the purpose of closing out the business and vest- 
ing the whole property in the hands of the defendants to the 
exclusion of all other creditors, and by the statute, such con- 
veyances made under such circumstances are void. 

Our judgment is that this mortgage is void, and, therefore, 
the judgment given at the October Term, 1880, is affirmed. 

We take occasion to say that all the points raised by the 
defendants were clearly a matter for the jury, and, therefore, 
were as conclusively passed upon by the justice, jury having 
been waived, as if the jury had passed upon them; and though 
we have reviewed the circumstances connected with this trans- 
action, we do not desire it to be understood that we will on 
any future occasion, review the facts found by a Justice sitting, 
jury waived. 

Preston & Brown for plaintiffs. 

A. S. Hartwell for defendants. 

Honolulu, February 16, 1881. 
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ra 


IN THE MATTER OF THE ESTATE OF His LATE MAJESTY LUNALILO. 


ON APPLICATION BY TRUSTEES FOR INSTRUCTIONS. 


THE TRUSTEES APPOINTED under the will of His late Majesty Lunalilo 
have no power to lease the real estate, but must sell the same. 


Opinion of the Court by Harris, C. J. 

The application for instruction sets forth that the trustees 
of this estate have leased the Ili of Pau, near Honolulu, Island 
of Oahu, for ten years from the 31st day of January, 1880, for 
$756 a year, with privilege to the lessee of extension for five 
years more. 

They have further leased the sea fishery of Waiehu, on the 
Island of Maui, for the term of five years, at the rate of $255 
per annum. 

That they have confirmed the lease for the land of Keaau, 
Island of Hawaii, made by the late Charles Kanaina, for 
twenty-five years from the first day of October, 1874, which 
is equivalent to renting for nearly twenty-two years from the 
death of Charles Kanaina, which occurred 15th March, 1877, 
at $500 per annum and taxes. 

And the application still further sets forth that there is a 
small piece of land inside of the aforesaid Ili of Pau, which 
the trustees of the estate have the opportunity of buying; and 
that the possession of the said piece of land is essential] to the 
value of said Ili of Pau. 

The application further sets forth that the said trustees are 
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uncertain at the present time as to their authority to negotiate 
and execute leases of the said trust estate, and therefore pray 
for instructions as to their authority or the advisability of 
leasing the same. 

At the hearing it was strongly urged upon us that these 
leases were advantageous, and were justified by the words in 
the will: “I hereby order and direct that the said trustees 
shall apply the net rents, issues and profits arising from the 
principal sum, etc.” And the word “rents,” it is said, would 
involve the idea that some land might be rented. 

And we were further urged, at the hearing, that in case we 
should be of the opinion that the will does not give the author- 
ity to lease lands, we should ratify and justify the leases above 
set forth. 

This would be manifestly impossible; for the Court can 
only interpret the will, and can give no authority not con- 
veyed by it, so that the only thing for us to investigate is 
what authority the will conveys; or in other words, what was 
the intention of the testator. On that point the will states 
that the estate is to be held by the trustees for the following 
purpose: “To sell and dispose of the said real estate (i. e., all 
of it) to the best advantage at public or private sale, and to 
invest the proceeds in some secure manner until the aggregate 
sum shall amount to $25,000, or until the sum realized by the 
said trustees shall, with donations or contributions from other 
sources, amount to the said sum of $25,000; then, I order the 
trustees (to be appointed as aforesaid) to expend the whole 
amount in the purchase of land, and the erection of a building 
or buildings, ete.” 

But it is said that the sum already realized amounts to more 
than $25,000; therefore it is not necessary to sell any more 
land. The answer is that the whole land is devised to the 
trustees, not to hold, but to sell, so that money may be pro- 
cured wherewith to aid the infirm. The testator did not wish 
to invest in Jand; his wish was to invest in an Infirmary, and 
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to obtain the means of maintaining that Infirmary and its oc- 
cupants. This is more apparent when the next clause of his 
will is considered, in which he adverts to his charity, which 
reads as follows: 

“But in case sufficient buildings shall have been provided 
for the use and accommodation of poor, destitute and infirm 
Hawaiians;” that is, provided from other sources as above 
indicated. 

Now what does the testator do? Does he direct that the 
sale of land shall stop? By no means. But he goes on to say, 
“I hereby order and direct that the said trustees shall apply 
the net rents, issues and profits arising from the principal sum 
realized from the said real estate, when sold as aforesaid, 
towards maintaining the said buildings in repair, and their 
improvement, and towards the support and maintenance of the 
inmates.” Thus providing again that the estate be sold and 
the proceeds invested in some secure manner. This is the 
only authority given by the will. The whole tenor of the will 
is to the effect that the whole of the real estate shall be turned 
to ready money, which can be readily used, to found this In- 
firmary, if it shall only amount to $25,000; and if more should 
be realized either by the contributions of other charitably 
disposed persons or otherwise, then the estate thus reduced to 
ready money is to be used for the purpose of improving, en- 
larging and extending the accommodation and maintaining 
its inmates. 

The trustees therefore have no authority to lease, and still 
less authority to buy any real estate; and all leases effected 
by them must be utterly and entirely void. It is the duty of 
the trustees to sell this estate, and we do so advise and order. 

S. B. Dole for the trustees. 

Honolulu, February 7, 1881. 
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AIAU vs. J. KUPAU AND ALANA. 


ON APPEAL, 

SPECIFIC PERFORMANCE decreed of an agreement for a lease unrecorded, 
notwithstanding that a subsequent lease for the same land was re- 
corded, it being shown that the lessee had notice of the prior agree- 
ment. 


Opinion of the Court by Jupp, J. 

This is a bill in equity praying for a specific performance, 
and alleging that on the 25th of October, 1880, the respond- 
ent Kupau executed an agreement in writing, whereby he 
covenanted to execute a lease for a piece of land in Waialua 
to the plaintiff for a term of fifteen years at seventy dollars 
per annum. A payment of fifty dollars was made as advance 
rent, and by the agreement the further sum of two hundred 
and thirty dollars in all, four years’ rent, was to be advanced 
on the 1st of November when the lease was to be executed. 

The respondent on the 1st of November executed a lease to 
the co-respondent, Alana, for the same land in the same terms 
except that a larger advance of money was made. This lease 
was recorded November 5th. The main issue which was 
contested, and upon which appeal was taken, was, whether 
Alana was protected by the Statute of Registration which 
prescribes that every conveyance not recorded shall be void as 
against any subsequent purchaser in good faith, and for a val- 
uable consideration, not having actual notice of such convey- 
ance of the same real estate whose conveyance shall be first 
duly recorded. 

The evidence shows that three days after the agreement 
with Aiau was made, Mr. N. Kaiaikawaha, who wrote and 


HAWAIIAN REPORTS, 1881. 385 


In the Matter of Chow Bick Git and Wong Kuen Leong. - 


witnessed the agreement, was met by Alana, and he asked 
him if Kupau’s land was leased to Aiau. Kaiaikawaha replied 
that it was, and that the rest of the money was to be paid in 
Honolulu, to which Alana nodded assent. 

There were two other witnesses who testified as to con- 
versations between themselves and Alana between the 25th of 
October and 1st of November, when they told him that this 
land was leased to Aiau, and that he had paid Kupau fifty 
dollars on account. This testimony is not successfully dis- 
proved or rebutted. 

This evidence shows to our minds that Alana had the actual 
notice of the previous conveyance which the statute refers to, 
and therefore the prior record of his lease of November 1st 
availed him nothing. Alana had actual notice on the subject 
on which he sought information, and this case differs in every 
respect from that of Wong Kuai vs. Kamahalaau and Makue, 
decided by the Chief Justice, which was referred to by Alana’s 
counsel. 

The decree of the lower Court is confirmed. 


SUPREME COURT—IN BANCO. 


APRIL TERM—1881. 
Harris, C. J., Judd and McCully, J.J. 


IN THE MATTER oF CHOW Bick GIT AND WoNG KUEN LEONG. 


PETITION FOR WRIT OF HABEAS CORPUS. 


Tue Acts oF 30th December, 1864, and 23d June, 1868, giving to the 
King in Privy Council the authority to make rules and regulations 
for the good government and control of immigrants and constituting 
a Board of Immigration to superintend the introduction of immi- 
grants are constitutional. 
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The regulations, quoted at length in the opinion, made in pursuance of 
this authority, are constitutional. 

On petition for habeas corpus to release certain immigrants who were 
detained by the Minister of Interior as President of the Board of 
Immigration until these regulations were complied with, petition 
denied. 

BEFORE HARRIS, C. J. 

This is one of a number of cases which have been brought 
of late, two of which have been argued, and before the Court 
has had time to announce an opinion, a decision has been ren- 
dered unnecessary by some one on behalf of the petitioners 
filing the bond required by the Minister of the Interior as 
President of the Board of Immigration. These petitioners 
arrived from China on board the steamship Septima on the 
18th of February last, in company with several hundred more. 
At the time of the arrival of the Septima small-pox existed 
among her passengers, and they were removed from the 
vessel to the quarantine grounds. The petitioners now allege 
that none of them have been, or are infected with the small- 
pox, or any other disease dangerous to the public health, and 
that although the usual time for quarantine has elapsed they 
are still detained by order of the Minister of the Interior until 
they shall give sureties or evidence that they will not become 
a charge upon the community. 

The return to the writ sets forth that the petitioners came 
to this country at the time and by the means stated, and that 
they are immigrants seeking employment as laborers in this 
country; and are liable to the statutes in that behalf made, 
to wit, on the 30th day of December, 1864, and on the 23d 
day of June, 1868, and the ordinances in Privy Council made 
by authority of the statutes. The statutes in question, as far 
as they are applicable to this case, are Session Laws of 1864, 
page 59: 

“Section 1. There shall be and is hereby created a Bureau 
in the Department of the Interior, to be styled the Bureau 
of Immigration, for the purpose of superintending the importa- 
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tion of foreign laborers and the introduction of immigrants. 

“Sec. 4. It shall be the duty of the Minister of the In- 
terior, with the assistance of the aforesaid committee, from 
time to time to recommend for the adoption of His Majesty 
the King in Privy Council, such measures and regulations as 
may be deemed expedient to promote and encourage the intro- 
duction of free immigrants from abroad. 

“Sec. 6. Such measures and regulations as shall from time 
to time be adopted by His Majesty the King in Privy Council 
under the provisions of this Act, shall be embodied in Ordi- 
nances of the King in Council; and the same shall be published 
in a newspaper published in Honolulu.” j 

Session Laws of 1868, page 50, Sections 1, 2 and 3: 

“Section 1. It shall be the duty of the Minister of the 
Interior, with the assistance of the Committee of Privy Coun- 
cil constituting the Board of Immigration, as soon as con- 
venient after the passage of this Act, to devise and recommend 
for the adoption of His Majesty the King in Privy Council 
such rules and regulations as may be deemed necessary for the 
good government and control of immigrants that have been 
brought or admitted, or that may be brought or admitted 
into this Kingdom, as servants or laborers, under license or 
permission from the Bureau of Immigration, or contract with 
the Minister of the Interior. 

“Sec. 2. Such rules and regulations as shall from time to 
time be adopted by His Majesty the King in Privy Council 
under the provisions of this Act, shall be embodied in Ordi- 
nances of the King in Council, and the same shall be published 
in a newspaper published in Honolulu. 

“Sec, 3. All such ordinances shall specify the penalties for 
violation of the same, and shall have the force of law; and all 
Courts of justice shall take judicial notice thereof.” 

And an ordinance was passed on the 14th day of January 
last as it is said in pursuance of these statutes, of which the 
sections applicable to this case read as follows: 
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“Section 1. On the arrival of any ship or vessel at any port 
of this Kingdom, having fifty or more immigrants on board 
seeking employment in this Kingdom, said immigrants shall 
not be landed from any such ship or vessel until permission to 
do so shall have been granted by the President or by an agent 
of the Board of Immigration. 

“Sec. 2. When such permission is obtained, the command- 
ing officer of the vessel bringing said immigrants shall cause 
them to be landed at such place provided by the Board of 
Immigration as may be indicated by the Agent of the Board 
of Immigration as aforesaid. 

“Sec. 4. All immigrants landed in the place aforesaid 
shall be subject to the inspection of the Agent of the Board of 
Health, and to such orders as the Board of Health may make 
in the interests of the health of the immigrants or that of the 
public. 

“Sec. 5. Proper interpreters and facilities shall be afforded 
by the Board of Immigration to enable all such immigrants to 
make engagements for their services understandingly and 
fairly, and authority is hereby given to the Board of Immi- 
gration to prevent all unauthorized intrusions upon such immi- 
grants, and to take such measures as may be conducive to the 
comfort, personal cleanliness and good order of such immi- 
grants while residing in the said place provided. 

“Sec. 6. On the engagement of any such immigrants to 
labor made while at the place aforesaid, every employer shall 
pay a fee of five dollars for each immigrant engaged by him, 
which shall be applied by the Board of Immigration towards 
the expenses of the maintenance of the said place and of the 
immigrants therein. 

“Sec. 7. Immigrants not desiring to make engagements for 
labor shall, before leaving the depot, furnish to the President 
of the Board of Immigration satisfactory evidence that they 
will not become vagrants or a charge on the community for 
their support.” 
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It was made to appear at the hearing that these men have 
no money with them but are absolutely without the means 
of maintaining themselves, other than by the labor which 
they seek. Means and access have been given to all per- 
sons, seeking their labor to make bargains with them, inter- 
preters have been supplied to them, and proper food and 
accommodations; and they are told and clearly made to un- 
derstand that if they do not wish to engage on the terms 
offered to them, all they have to do in accordance with the 
Tth Article of the Ordinance, is to furnish satisfactory evi- 
dence that they will not become vagrants or a charge on the 
community, which they can do, by furnishing a bond of some 
person known to the President of the Board of Immigration, 
reasonably satisfactory. These petitioners, as I understand, 
refuse to accept employment on the terms offered to them by 
employers of labor, and likewise refuse to give the bond re- 
quired and claim the right to enter the Kingdom uncondition- 
ally. It is a matter of public notoriety—such notoriety that 
the Court is obliged to take notice of it—that passengers 
similarly situated as these, by which I mean Chinese field 
laborers, seeking employment in this country, have lately 
arrived in extraordinary numbers. Nine ships have arrived 
here since December last, bringing 4,447 passengers, and it is 
said that one or two more ships are on the passage. The 
small-pox existed on board four of these ships at the time of 
their arrival. In point of fact, if these men were allowed to 
come on shore and mingle indiscriminately with the popula- 
tion, they could not be allowed under the quarantine regula- 
tions now in force to proceed from this port to the other 
islands, without undergoing fresh quarantine. The effect, 
therefore, would be to allow several thousand men to come 
ashore, not having the means of payjng for their living, and 
quarter themselves on the town of Honolulu. To permit such 
a thing to take place would be rash in the extreme, and to 
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prevent it is clearly within the police authority of the 
country. 

At the hearing in the former case it was contended that the 
ordinance in question is invalid because Article 1 in the Con- 
stitution declares the inalienable right of all men to life, lib- 
erty, and to the right of acquiring, possessing and protecting 
property. 

Article 5. That the writ of habeas corpus belongs to all 
men. 

Article 9. No person shall be deprived of life, liberty or 
property without due process of law. 

Article 11 prohibits involuntary servitude except for crime. 

Article 12 declares every person has the right to be secure 
from all unreasonable searches and seizures. 

Article 14. Each member of society has a right to be pro- 
tected by it, in the enjoyment of his'life, liberty and property. 

This argument was abandoned, at the hearing of this case, 
and rightly so, for none of the provisions of the Constitution, 
which is a law between the Governors and the governed, or a 
compact between the citizens of a country as to how they 
shall be governed, will militate against the rights of that Gov- 
ernment to prohibit or restrain foreigners, that is to say, peo- 
ple who are not members of the community, to enter into the 
territory. 

“The Sovereign may forbid the entrance of his territory 
either to foreigners in general or to certain persons, or for cer- 
tain particular purposes, according as he may think it advan- 
tageous to the State. There is nothing in all this, that does 
not flow from the rights of domain and sovereignty; every one 
is obliged to pay respect to the prohibition.” Vattel, Law of 
Nations, Book 2d, Chapter 9, Section 94. 

“Since the Lord of the territory may, whenever he thinks 
proper, prohibit it being entered, he has no doubt a power to 
annex what conditions he pleases to the permission.” Vattel, 
Book 2d, Chapter 8, Section 100. 
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In the passenger cases, 7th Howard, all the Judges of the 
Supreme Court of the United States did not doubt the right of 
the general government to prohibit or restrain the entrance 
of immigrants into the country, and three of the Judges were 
of the opinion that the power had been reserved to the indi- 
vidual States. The majority of the Court were of the opinion 
that the authority in question had been surrendered to the 
general government, and therefore that the law of the State 
of Massachusetts, in this regard, was unconstitutional, as being 
in conflict with the rights of the federal government. Mr. 
Justice Woodbury, in that case, makes the following remark: 
“The conduct of the State, as a matter of right, is the only 
question to be decided by us, and may be a very different one 
from its expediency. Every sovereign State possesses the 
right to decide this matter for itself, provided it has the power 
to control or govern the subject. Our enquiry, therefore, re- 
lates merely to that power or right in a State; and the ground 
now under consideration, to support the exercise of it, is her 
authority to prescribe terms, in a police view, to the entry 
into her boundaries of persons who are likely to become 
chargeable as paupers, and who are aliens.” It was justly 
said at the argument that the United States is as free a 
country as this, and yet they have very recently sought, by 
reviewing their treaty with China, to retake for themselves 
the right to regulate and restrain the advent of Chinese into 
their country. Now we have no treaty with China, and the 
provisions of our Constitution, which we have alluded to, are 
very similar to the provisions of the American Constitution. 

But to pursue this line of argument further would seem 
superfluous, since it would be merely to refute the arguments 
which have been adduced to support a point which has been 
abandoned; but I cannot pass the subject by without alluding 
to the opinion of Chief Justice Allen in re Wong Sow on 
habeas corpus, 3d Haw. Rep., 518, with whose opinion in that 
case, I most fully concur: “If Wong Sow has a right to a 
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discharge, all on board under similar contracts have the same 
right, and six hundred people here, without means of support, 
might be a serious evil, not only in raising serious diplomatic 
questions, but in disturbing our domestic peace.” 

But it is said that the ordinance is without authority, be- 
cause the Legislature has no right to delegate their authority 
to make laws to the Privy Council. This is true; but if we 
examine the Acts and the Ordinance together, we find no con- 
fusion of authority. 

It is said that the ordinance in question is not in pursuance 
of this law. That it “would be a refinement of irony to say 
that such an ordinance is to promote and encourage the intro- 
duction of free emigrants.” But it appears to me that there 
is no provision in this ordinance that is not in favor of the im- 
migrants seeking labor. To provide a man or a body of men 
with suitable lodgings for a reasonable time, so that they may 
not be thrown ashore houseless and destitute, to become a 
prey to the designing, in a country whose language and law 
they do not understand—to provide them with interpreters 
and officers to see that they are not imposed upon, would 
seem to be an encouraging thing; nor can I see how their 
case would be made better by their being left to shift for 
themselves. It is said that they are obliged to take the wages 
offered and cannot seek for themselves. Certainly it would 
be the height of imprudence, in a police point of view, to 
allow a large body of men, ignorant of our language, to be 
ranging through the country on the pretense of seeking labor 
at higher rates than employers feel justified in giving. When 
the demand is in excess of the supply, wages rise; and when 
the supply is greater than the demand, wages fall; and to allow 
immigrants to come in and say, “We will not take work un- 
less a higher rate of wages is given us than the circumstances 
warrant, and unless those wages are given we will not work 
at all,” is to say that it is necessary to allow a horde of va- 
grants to take possession of the country, who must live by 
plunder or by begging. 
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Certainly the first clause in the ordinance is not contrary to 
the rights of man; no one would claim that any community 
ought to be compelled to allow a quantity of people to land 
without inspection. The second likewise only designates the 
place where they may be landed. The third has nothing to 
do with the immigrants, but has only to do with the ship. 
The fourth no one can say is not reasonable, for it is made in 
the interests of the public health, and recent experience has 
demonstrated its utility and indeed its absolute necessity. The 
fifth has already been commented upon and shown to be for 
the protection of the immigrant; and the sixth is of the same 
nature; whilst the seventh provides that those not seeking 
labor shall give satisfactory evidence that they will not become 
vagrants or charges on the community. Certainly this is not 
onerous or unreasonable. , 

The sovereign authority has decreed in Legislative Assem- 
bly to the effect that the Bureau of Immigration shall super- 
intend the introduction of immigrants (Session Laws of 1868, 
above quoted), and that the said Bureau of Immigration shall 
make rules and regulations to control immigrants that they 
may admit into the Kingdom as laborers (see Session Laws of 
1868, above quoted), which seems to me equivalent to saying 
that those laborers may enter the country whom the Board of 
Immigration may permit so to do, and that the said Board of 
Immigration is authorized to make rules and regulations for 
their admission. The enactments are to the effect that such 
persons may enter the country upon these conditions and upon 
none other. It cannot be supposed that the Legislature can 
enter minutely into all the particulars which may render it 
expedient or necessary to exclude individuals from the country, 
or to delay or restrain their entry. Suppose, for instance, the 
police of a country had good reason to know that the persons 
sought to be introduced were of a turbulent and unruly char- 
acter, and belonged, in fact, to the criminal classes, it would 
_be singular indeed if they should be obliged to admit them to 
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the manifest detriment of all the inhabitants of a country. 

But it is said they are immured on the reef. This is a 
wrong application of terms. They are not immured at all; 
they are merely detained at the threshold until they shall com- 
ply with the reasonable rules which the master of the house 
makes for their entrance, and in the meantime they are at full 
liberty to go anywhere else they please. 

The prayer of the petitioners is denied. 

A. 8. Hartwell for petitioners. 

B. H. Austin for respondents. 

Honolulu, March, 1881. 


BEFORE THE FULL COURT. 


[Point by A. S. Hartwell, Esq.: The counsel for the pe- 
titioners freely admits the right of any independent nation, 
when not limited by treaty stipulations, to exclude any or all 
aliens from entering its territory, or to place restrictions upon 
the entry of foreigners; but contends that the ordinance in 
question does not exclude them, and that even if the statutes 
on which the ordinance is based are held to authorize the re- 
striction of immigration, they do not authorize the making of 
an ordinance by which the punishment of imprisonment can 
be imposed upon persons who have once been admitted within 
the Kingdom. | 

OPINION OF CHIEF JUSTICE HARRIS. 

I have listened to the arguments on the appeal and have 
duly weighed them, and see no reason for changing my opinion 
previously expressed. 

Honolulu, April 25, 1881. 


OPINION OF MR. JUSTICE JUDD. 


While fully agreeing with the conclusions arrived at by the 
learned Chief Justice in this case, I deem it proper to add 
this statement of my views. It is a well established principle 
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conceded by all jurists, that every independent State has, as 
an. attribute of sovereignty, the right to altogether prohibit 
the entrance into its territory of strangers. Therefore treaties 
generally contain provisions conceding to the citizens of each 
contracting power the right to enter and reside in the territory 
of the other. 

The fact that motives of policy have generally dictated that 
this right be not exercised, does not militate against the exist- 
ence of the right. 

A fortiori, then, the State has a right to impose such terms 
and conditions precedent to the entry of foreigners within 
its borders as in its opinion are essential to its welfare, peace 
and good government. 

I see no reason why a sovereign State may not prescribe 
these terms, even in the absence of municipal law declaring 
what they shall be. The State may say to those who seek to 
become residents within its territory, “We will admit you, 
providing you accede to these terms which we deem to be 
reasonable and necessary.” In the absence of law the State 
could not enforce these stipulations through its Courts, but if 
it possessed sufficient material strength, the naked right of 
the State to use the same to prevent the unauthorized and 
unwelcome entrance of foreigners is undoubted. 

The right of a State as affecting the citizens of other States 
does not depend upon its own municipal law—the law only 
indicates and expresses the way in which these rights are to 
be exercised. The ordinance in the case before us does not 
create the right of this Kingdom to regulate and control im- 
migration. 

The first question is whether the ordinance possesses legal 
validity; if it does, then the power to restrain the petitioners 
from coming in among us as residents, until its provisions are 
complied with, must be sustained by the Court. 

The objection is made that this ordinance is not made by 
the law-making power of this Kingdom, which by the Con- 
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stitution is vested in the Legislature, and that the Legislature 
cannot delegate this power to the Privy Council. 

I do not see how the Acts of 1864 and 1868, empowering His 
Majesty in Privy Council, on the recommendation of the 
Board of Immigration, to make rules and regulations for the 
good government and control of immigrants, can be construed 
to be a delegation of legislative authority any more than the 
Acts empowering the Board of Health to make regulations 
respecting nuisance, interments of the dead and quarantine, 
or the Acts which authorize the Board of Education to adopt 
rules for the internal regulation and government of public 
schools, are delegations of the law-making power. 

As regards the Board of Health, considering the variable 
nature of the circumstances affecting the public health from 
time to time, there must be lodged somewhere the authority 
to make regulations or ordinances suited to the special exi- 
gency as it arises, and to repeal them when the occasion no 
longer exists. The varying and often transitory nature of the 
difficulties to be met with in regard to immigration call with 
equal force for the creation of an authority to make such reg- 
ulation as from time to time the necessities of the case require, 
and to repeal or modify the same as further developments may 
seem to demand. 

If the contrary opinion should hold, the government would 
be obliged to await the meeting of the Legislature, which 
is convened only biennially, before a regulation could be made 
to meet circumstances easily conceived of, of a most pressing 
character, often to the health or safety of the citizens of this 
Kingdom. 

Such regulations made by the various Boards and Depart- 
ments of this Government in pursuance of law, must not be in- 
consistent with any existing law or unreasonable or unjust. 

But it is further objected that the ordinance in question is 
not authorized by the terms of the law, and particularly 
because the petitioners are not of the class or description of 
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immigrants for the good government and control of which the 
Act of 1868 authorized ordinances to be made. 

It must be borne in mind that the Act of 1864 already 
conferred the power on the Privy Council to “adopt such 
measures and regulations as may be deemed expedient to pro- 
mote and encourage the introduction of free (that is, unin- 
dentured) immigrants from abroad,” and the Act of 1868 
extended these powers by making it the duty of the desig- 
nated authority “to adopt such rules and regulations as may 
be deemed necessary for the good government and control 
of immigrants that have been brought or admitted, or that 
may be brought or admitted into this Kingdom as servants 
or laborers under license or permission from the Bureau of 
Immigration, or contract with the Minister of the Interior.” 
These petitioners answer the description so far as they are 
immigrants brought or admitted here “as servants or labor- 
ers.” They do not come “under contract with the Minister 
of the Interior,” and it is said that they are not admitted 
under “license or permission from the Bureau of Immigra- 
tion,” and, therefore, the authority to make regulations for 
their good government and control does not exist. It is true 
that at the time when these laws were enacted, immigration 
from foreign countries was quite limited, and it mainly con- 
sisted of those who came under contracts or indentures made 
in their own country either with the Minister of the Interior 
or with private individuals, but as the Act of 1874 gave the 
general superintendence of the importation of foreign laborers 
and the introduction of immigrants to the Bureau of Immi- 
gration, and authorized the Board to adopt measures and 
regulations for the encouragement of free immigration, I think 
it is a fair inference to draw that all immigrants coming hither 
as servants or laborers come under the license or permission 
either express or implied of this Board. The fact that of late 
no express licenses or permission have been required to be 
taken out for the admission of immigrants does not prevent 
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the Board of Immigration from now prescribing through this 
ordinance, upon what conditions their admission to this 
country may be permitted. 

The ordinance is not repugnant to fundamental right, nor 
is it inconsistent with any law of this Kingdom, and it is in 
my opinion reasonable and easy to be complied with by all 
who it is likely will be a desirable class of residents for this 
country. 

Honolulu, April 25, 1881. 


OPINION OF MR. JUSTICE McCULLY. 


Without writing an opinion at length argumentatively and 
with reference to authorities, in view of the full opinions filed 
by the Chief Justice and the First Associate, with which I 
agree, I hold— 

1. That it is clearly of the sovereign right of a State to 
bar admission to its territory of the citizens of other States 
with whom it has no treaty stipulating otherwise, and that it 
is of the same right to make its own terms of admission if 
such shall be admitted. 

2. That this Kingdom has delegated this right in respect 
to persons of the description of the immigrants by the Septima 
to the Board of Immigration, and that its ordinances are, 
therefore, legal and constitutional. 

3. That the landing of these persons, under the conditions 
and circumstances and with the limitations previously made, 
was not for the purposes of this case, an admission within the 
Kingdom. 

4. And that setting a guard to make the barring out 
effectual, to prevent their actual entry at large within this ter- 
ritory was not a restraint upon their liberty. In other words, 
that persons legally barred from entering the Kingdom, can- 
not be brought in by writ of habeas corpus. 

Honolulu, April 25, 1881. 
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WAIKANE v8. POOHILO, W., ET AL. 


ON APPEAL, 


A DEED TO THE RESPONDENTS, and a will in favor of the wife, were 
procured to be signed by the complainant, when he was weak in 
mind and body, from long continued illness, and thought to be 
near death; ' 

Herp, on the facts proved, that the complainant intended to dispose 
of all his property by will, to take effect after his death, and not 
a deed, and, consequently, acts of complainant tending to show 
ratification must be treated as ratification of what was in his mind, 
1. e., a will and not a deed. 


Opinion of the Court by Harris, C. J. 

On the 16th day of April, 1878, the plaintiff, Waikane, 
signed a deed in favor of these defendants, Poohilo and Fanny 
Costa, conveying a portion of a house lot described in Land 
Commission Claim 3,690 B, Royal Patent No. 2,220, for $150. 

The witnesses to the deed are H. B. Lohilani and William 
R. Castle, before which last gentleman as notary public the 
acknowledgment which would entitle the deed to record was 
taken. The plaintiff alleges in his bill that at the time of 
making this deed, which was the 13th of April, though the 
deed is dated the 16th, 1878, he was very sick and in ex- 
pectation of death, and was attended by these two women as 
kahunas or doctors, who pretended that they could cure him 
of his disease, and that further he has no knowledge or recol- 
lection of the execution of the deed and its acknowledgment, 
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and that at the time of the execution of the deed he was un- 
conscious and unaware of what he was doing. That these 
defendants worked upon the fears of complainant’s wife by 
telling her that if she did not release her dower her husband 
would die. That within a month after the date of the deed 
the defendants made a partition of the land, and the defendant 
Fanny and her husband, one Foster Concepcion, sold her share 
of the land, namely, one-half of what had been conveyed for 
the alleged sum of $150, for $600. The complainant further 
alleges that though the deed mentions $150 as the considera- 
tion money, in point of fact no money was passed, and the 
aforesaid Concepcion well knew that fact at the time he and 
his wife effected their sale. 

The answer admits that the land in question is and was 
worth much more than $150. 

But the respondents aver that the complainant had desired 
for a long time previous to make a voluntary deed to respond- 
ents because of past support and services; and in the third 
paragraph of their answer respondents aver that they nursed 
and cared for, supported and maintained the complainant for 
several years previous to the date of the deed. This paragraph 
seems to be in direct contradiction to the second paragraph of 
their answer, wherein they state that they were informed and 
believe that the complainant was in delicate health for several 
years previous to the 13th of April, 1878, but have no knowl- 
edge or belief that the complainant was ill or in expectation of 
death on the day stated. This last recited answer would give 
one to understand that they could speak‘on the subject of the 
man’s health from no personal observation, but merely from 
information and belief. Then how could they have nursed, 
eared for and maintained him; or, if they have nursed, cared 
for and maintained him, how is it that they could not speak 
with certainty regarding his health? And again if the com- 
plainant wished to make a voluntary deed, how is it that they 
gave. him $150? 


HAWAIIAN REPORTS, 1881. 401 


Waikane v. Poohilo, w., ef al. 


In the fourth section of their answer the respondents state 
that they purchased the land in question at the time stated in 
the deed, for the valuable consideration of $150. Now, it is 
evident that they did not pay $150 that day, both by the evi- 
dence of Lohilani, who was witness to the deed, and further 
than that, though there was a receipt signed, dated May 8, 
1878, in point of fact there was no money passed either at the 
time of signing the deed or at the date of that receipt; and it 
is almost certain that no money was passed at all until October 
21, 1879. And it further appears by the receipts that though 
Waikane signed the deed by his mark, he and his wife could 
write very well. This fact would go to support his proposition 
that he was very sick or that he did not know what kind of 
paper he was signing. 

In the third paragraph of the answer the respondents state 
that at no time before or after the deed did they practice on 
the complainant as kahunas. 

Now, this is contradicted not only by the plaintiff himself 
and Lukea, his wife, in a very detailed way, but by Kala, w., 
who was on the premises at the time of the signature of the 
deed, though she did not witness it, but details what the wife 
told her directly after the signature of the deed. She says 
that she was there immediately after Mr. Castle left, and that 
the complainant was lying lifeless and exhausted; and that 
likewise she witnessed and took part in some of the kahuna 
ceremonies. Likewise Kuaana, w., testified that she under- 
stood that Poohilo, w., was Waikane’s doctress. Kahananui, 
w., testified that she herself witnessed some of the kahuna 
proceedings, and as has been stated above, Lukea, the wife, 
testified at great length on the subject, so that the defendants’ 
averments in this behalf are most thoroughly controverted. 

The testimony of H. Bolabola Lohilani, who wrote the 
deed and eventually set off the land, is to the effect that 
Waikane, the complainant, sent for him to make a will, and 
“that all thought about that;” that Lukea, the wife, objected 
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to making the will because it would have to be probated, 
and the idea was that if they made a will the complainant’s 
heirs would come in and dispute it in Court, and they would 
lose the land; and, therefore, he drew this deed and neglected 
to draw the deed to Lukea, the wife. This would have the 
very effect that Lukea feared, that in case her husband died 
he would die seized of the portion intended for her alone, and 
his heirs would claim their share of that piece and leave her 
only her dower. But it further appears by examination of 
Exhibit C, which was elicited in Court, and which appears to 
have been unknown before to either counsel that the scrivener 
actually did draw a will in favor of Lukea, which was duly 
signed at the time and is recorded on the same page at the 
Record Office and treated in every respect as the deed under 
consideration was treated. The contrast between the testi- 
mony of the respondent Fanny and that of Bolabola and Mr. 
Castle is very suggestive. Fanny says that the complainant, 
at the time of signing the deed, was healthy, knew what he 
was about, and when he got tired went into the house and lay 
down, whilst:the other two say that he was very sick indeed 
and exhausted. Fanny says likewise that she paid $75, and 
that the upper paper was the receipt, and that Bolabola was 
not there; yet Bolabola wrote the receipt for $150, and it is 
dated May 8, while the deed was made and executed April 
13; and the woman, in a direct examination, says that she 
paid the money in May, which is the date of the receipt say- 
ing that she paid the money first, that is before Poohilo, and 
her receipt was first, whereas the upper receipt was not her 
receipt, but was that of Poohilo as well. In a cross-examina- 
tion she says that she does not know when Waikane signed 
the top receipt, but that she paid the money three months 
after the signing of the deed. We are strongly of the impres- 
sion that Fanny never paid any money at all. Therefore it is 
certain that the complainant, at the date of the deed, was not 
intending to sign any paper that was calculated to deprive him 
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of the use of his land during his lifetime; nor did he receive 
any money at the time of signing the deed, or contemplate 
receiving any money; that he was very sick at the time, and 
unable to attend to so important a business as bargaining for 
and selling his house lot; and in point of fact that there was 
no bargain and sale at the time, but that having called upon a 
person to make his will, being at the time in a singularly weak 
condition, overcome with long continued pain and illness, be- 
ing willing to make a will to divide his property among these 
people after his death, he was over-persuaded by ignorant 
advice to sign this paper, not understanding or believing that 
it would have any effect to deprive him of his land. Clearly 
the respondents took no right by this paper at that time as 
against this complaint, and the question now recurs whether 
at any time subsequently he had knowingly done anything 
which would give the document efficacy as between the 
parties. 

It is noticeable that the defendants in their answer never 
rely upon any subsequent ratification, but persist firmly that 
the act was complete, and intended to be made complete on 
the signature of the deed. Bolabola says that a week after 
he went there to fix the boundaries, as he expresses it, and 
Waikane came and pointed them out to him, and that he said 
he wanted a line run between his wife’s land and the others, 
and that the line drawn went through his own house, and he 
said never mind, and made no objection. Surely there is no 
evidence in this that he was adding anything to his previous 
action, or was doing anything else than completing his ar- 
rangements for the division of the land after his death. He 
had received no money for it up to that time, and eveything 
was in the same condition that it always had been, as far as 
he was concerned. Bolabola heard nothing further of it until 
October 21, 1879, eighteen full months after the signing of 
the deed, when the respondent Poohilo sent for him, and 
wanted to lease her piece of land to a Chinaman, and got $75 
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in advance, and she went and paid this money to Waikane. 
But nobody says that Waikane knew how she got the money, 
and the receipt itself states that it is for that piece of land 
which had been set off to her. Now it is to be observed that 
she had been occupying this piece of land for a long time be- 
fore the making of the deed, and for all the time subsequent 
to it; and the $75 corresponds very closely with the rent that 
would be due Waikane for eighteen months according to their 
previous agreement at $4 a month; and there is nothing in 
the Hawaiian expressions that would indicate that it was re- 
ceived as purchase money rather than as rent; and even in 
Bolabola’s testimony, wherein he is recorded to have said that 
before his writing the last receipt some conversation was had 
regarding the money being the price of the land, does not 
state what that conversation was, and that word “uku,” when 
used casually, might mean the price of the land, that is its 
purchase, or might mean the rent of the land, according as it 
was running in the mind of the party conversing. 

This appears to us certain that the complainant in this case 
did not intend, by his action on the 21st of October, 1879, to 
change the disposition of his land from that which he thought 
he had made on the 13th of April of the year preceding. 

For all these reasons we think that the allegations in the 
bill are well sustained, and that relief should be granted as 
prayed for. ; 

On presentation of decree properly drawn it will be signed. 

A. S. Hartwell for plaintiff. 

J. M. Davidson for respondents. 

Honolulu, April 30, 1881. 
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JAMES MCGUIRE, TRUSTER, vs. THE UNION FIRE AND MARINE 
INSURANCE COMPANY OF NEW ZEALAND. 


ON EXCEPTIONS, 


A VESSEL WAS INSURED against total loss on a policy which expired 
June 6th, at midnight. In the afternoon of the 6th she was lying 
at her anchor with four or five feet of water in her, strained and 
leaking, but still afloat and her masts and rigging standing. The 
captain and crew left her that afternoon and stayed on shore all 
night. The next morning, June 7th, after the policy had expired, 
the captain and crew let go her chains and allowed her to come 
ashore to save cargo; 

Herp, no actual total loss shown; and as she was not abandoned to the 
underwriters while the policy was in force, there was no construc- 
tive total loss. 

The verdict being for the plaintiff, new trial ordered. 


Opinion of the Court by HARRIS, C. J. 

The plaintiff’s vessel, the Eugenia M. Briggs, was insured 
by the defendant company against total loss. By the terms 
of the policy, the risk expired June 6th at midnight, and the 
question for the jury is whether the vessel was lost totally 
previous to the risk. 

“A loss of maritime property under insurance is either 
actual (that is to say real and absolute) or constructive.” 2 
Parsons’ Marine Insurance, 68. The first question that arises 
is whether before midnight of the sixth day of June, there is 
any evidence to show that there was an actual loss of the 
vessel. Upon this point the protest signed by the captain, 
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mate and second mate and all the crew, at Huelo, Maui, on 
the 7th of June, is conclusive. By that exhibit it appears 
that they were bound to this place of Huelo from Honolulu, 
where they arrived May 31st, which was Monday, made fast 
by a line to the buoy and let go an anchor in thirteen fathoms 
of water. Whether they began to unload on the ist day of 
June or not does not appear by the protest or by any evidence 
in the case. But on the second day of June they were dis- 
charging cargo, for the protest states that they were “much 
hindered in unloading by heavy sea and winds,” and that on 
June ist, the day before, at 11 o’clock P. M., the schooner 
had begun to drag the anchor and moorings, and they let go 
another anchor and held her. They continued to unload 
during the 3d, 4th and 5th of the month. The protest states 
“that the sea was heavy, the wind blowing in shore, so that 
it was impossible to get the vessel out,” though it appears 
they still continued unloading. All the evidence is that the 
wind was a little to the north of northeast, which is the trade 
wind. The protest continues that they put all hands on the 
pumps, but could not free the vessel, and pumped all night 
(Saturday). On Sunday morning, June 6th, they attempted 
to heave up anchor and go to sea, but the chain parted, and 
they desisted from the undertaking. About 4 P. M. Sunday 
the crew went ashore because it was dangerous to life to re- 
main. In this connection the mate (Ferrier) states that the 
captain did not want to leave, and asked the crew to stay as 
long as they could; the captain refused to go on shore before 
dark; the vessel was sinking and had four or five feet of water 
in her hold. All hands remained on the beach all night, and 
on Monday morning went on board and found the vessel full 
of water. Thus it will be seen that on the morning of the 7th 
the vessel was in the same place they had put her a week be- 
fore; that no accident had happened to her so far, except that 
she was strained and leaking badly. The fact that she was 
afloat on Monday morning had demonstrated that she was not 
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sinking the night before; she was not only afioat and in the 
form of a vessel, but carrying her cargo, with her masts and 
rigging all standing. Thus it is certain that she was not an 
actual loss before midnight of the sixth of June. “There 
must be no rational hope, no practical possibility of recovering 
possession of the property, and prosecuting the adventure to 
its termination, for only when such hope and possibility have 
ceased is it an actual total loss.” Parsons on Marine In- 
surance, Vol. 2, p. 69. As we have said before, the vessel 
was afloat and useful as a vessel Sunday night, and on Monday 
morning, after the insurance had expired, as the protest says, 
they “let go the chains and allowed her to go ashore in order 
to save as much of the cargo as possible, for the benefit of whom 
it may concern.” Now, in setting the vessel ashore they may 
have been right, but the risk of the defendant company had 
terminated some eight hours before that. By no construction 
possible was there an actual and total loss of that vessel before 
the termination of the risk. There was not only no evidence 
before the jury that there was a total loss, but all the evidence 
offered shows that there was none. 

It remains for us to consider whether there was any evidence 
before the jury to show that there was a constructive total 
loss. “Much the larger portion of losses which are total be- 
come so by abandonment, or at least require an abandonment 
that they may have the legal effect of a total loss.” 2 Parsons 
on Marine Insurance, p. 107. “Where a vessel is abandoned 
it must be clear that the vessel could not have been brought 
into port at the time of the abandonment, and the burden of 
proof is on the owners to prove that fact, and if a substantial 
hope exists of getting her again, the loss is neither total in a 
strict sense or in any just sense.” 2 Parsons’ Marine Law, 
335. “The questions which most frequently occur in relation to 
this matter are, whether the assured was under any necessity 
of abandoning in order to make his loss total; whether he had 
any right to do so; whether he exercised this right in the 
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proper time and way. Id., 334. Abandonment, by marine 
law, means not merely leaving the ship for a time, but aban- 
doning her to the underwriters, so that they may take pos- 
session of her and do with her as their interests may dictate. 
Now, there was not one word of testimony before the jury 
that, previous to 12 o’clock at night on Sunday, the captain 
ever abandoned the vessel to the underwriters. If he aban- 
doned the ship, he must likewise have abandoned her cargo. 
The mate, in his testimony, says that the captain did not want 
to leave, but exhorted the crew to stay. And when they went 
ashore, they remained on the beach all night, and that, too, in 
a well-peopled country, as it is to be inferred in order to watch 
the property; and on the morning of the 7th the protest says 
that they repaired on board, let go the anchor chains and 
allowed her to come ashore—for what purpose does the captain 
say? “In order to save as much of the cargo as possible.” 
The mate says that “on the morning of the 7th she was an- 
chored and moored to the buoy, one anchor down; they cut 
the rope and unshackled the chain, so as to let her go ashore 
and save cargo.” Surely this is absolute proof that the ship 
was neither an actual total loss, nor abandoned to the under- 
writers, at any time while the policy was in force, so as to 
become a constructive total loss. 

It is said by the plaintiff in this action: “It is generally held 
to be discretionary with the Judge who tried the cause to 
grant or deny a motion for a new trial on the ground that the 
verdict was not sustained by the evidence; and that a refusal 
to grant such a motion is proper whenever ‘there was evidence 
which it was proper to submit to the jury, and upon which it 
was equally competent to find a verdict for the plaintiff; of its 
weight as sufficient to sustain the verdict we do not and can- 
not judge?” Per Chapman, J., Polley vs. Lennox Iron 
Works, 4 Allen, 333. So per Shaw, C. J., in Cunningham 
vs. Magown, 18 Pick., 15. “Where the question is purely 
matter of fact, where there is evidence for the minds of the 
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jury actually and fairly to weigh and balance, where pre- 
sumptions are to be raised and inferences drawn, and the jury 
may be presumed fairly to have exercised their judgment, a 
Court will not feel at liberty to set a verdict aside.” 

This is all very true, but it is inapplicable, for in this case, 
as we have seen, there is no testimony whatever before the 
jury to show that there was an actual or constructive total loss 
of the vessel in question within the time in which the defend- 
ant company took the risk. 

Exceptions sustained. New trial ordered. 

A. S. Hartwell for plaintiff. 

E. Preston for defendants, 

Honolulu, May 16, 1881. 
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THE KING vs. MANU. 


ON APPEAL FROM THE INTERMEDIARY COURT OF OAHU ON POINTS 
OF LAW. 


TURKEYS WHOSE REMOTE PARENTS were brought to this Kingdom, 
running wild on the land of G. S., not being in his custody, control 
or possession, are not the subjects of larceny. 


Opinion of the Court by Jupp, J. 

The defendant was found guilty of larceny in the Police 
Court of Honolulu, from which he appealed to the Inter- 
mediary Court, where the judgment was affirmed pro forma, 
and an appeal taken to this Court in Banco. 

The essential facts are as follows: On the mountain range 
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of this island, back of Waialua, called the Waianae Moun- 
tains, are numbers of turkeys. These birds were brought to 
this country so long ago that there is no remembrance exist- 
ing as to the exact time when or by whom they were imported. 
These birds are now in a wild state, afraid of man, breeding 
in the unfrequented parts of the mountain and bush country 
and have been hunted down and caught by devices, precisely 
as if they were ferw nature. They are not penned or fed, 
marked by the land owner, nor does he exercise any actual 
control over them except as he may be able to catch them 
and reduce them to his possession. 

It is well known that the domestic turkey is descended from 
the wild turkey, first found in America, modified by breeding 
and the care of man, and this perhaps accounts for the tendency 
to revert to the wild state which is so strongly manifested 
in them. These turkeys, although “wild,” are not properly 
speaking “wild animals.” Where the phrase “wild animals” 
is used, the word “wild” is used as a generic term to indicate 
that they are of a species not usually domesticated, and does 
not refer to their comparative docility or familiarity with 
man. We consider that these turkeys are not properly speak- 
ing animals ferw nature, though partaking of their habits. 

The land on which the defendant is alleged to have taken 
the turkeys in question is the land of “Mokuleia,” in Waia- 
lua, the property of the prosecuting witness Gaspar Silva, who 
claims the ownership of the turkeys by virtue of their being 
on his land and of value to him. 

The question before us is whether the taking of the turkeys 
by the defendant under these circumstances is larceny. 

Our statute defines larceny to be the “feloniously taking 
anything of marketable, saleable, assignable or available value 
belonging to another or being the property of another.” Penal 
Code, Chapter 16, Section 1. Other sections of this chapter 
are as follows: 

“Section 5. In order to be the subject of larceny, a thing 
must be the subject of property and possession. 
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“Sec. 6. Domestic animals of value are the subjects of 
larceny, though not at the time within the actual keeping or 
control of the owner, or of any one for him. For instance, 
estrays and cattle ranging the commons or mountains of the 
Islands. 

“Sec. 7. Animals, whether those living in air, or aquatic, 
or amphibious, of species not usually domesticated, are sub- 
jects of larceny when in the custody, possession and control of 
the owner, or of any one for him, and are distinguishable as 
being, or known by the taker to be, so in the owner’s pos- 
session, custody or control. For instance, fish in ponds, or 
particular creeks, or portions of the sea, doves in a dove cote. 

“Sec. 11. In order to be the subject of larceny, a thing 
must be owned by, or be the property, general or special, of 
or belonging to some one. That is, some one must have a 
property, general or special, in the thing; or have and be 
entitled to the possession of the thing.” 

The above quoted statutes do not materially vary from the 
common law on the subject. 

Are turkeys in the condition and situation of these turkeys 
the property of the owner of the land on which they range? 

Section 6 of our statute does not apply. This section refers 
to domestic animals which have gone astray from the keeping 
of their owners, and in some cases their whereabouts not 
exactly known, and also to domestic animals ranging the com- 
mons or mountains, presumably with the knowledge of their 
owners; but these are animals with a known ownership, and 
capable of identification, but which are for the time being out 
of the keeping and control of their owners, whereas the claim 
of ownership for the turkeys in question is founded solely 
upon the fact of their being at the time of the taking upon 
the land of another not the taker. 

Now, to say that these turkeys are A’s solely because they 
are on A’s land, would lead to the absurdity that they would 
become B’s when they went on B’s land. 
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Suppose on a certain night A goes into the woods on his 
own land and ensnares part of a flock of the so-called “wild 
turkeys,” and the rest of the flock, being disturbed, cross 
over the boundary to the land of B, and the next night A 
ensnares them on B’s land. On the theory advanced that the 
place of capture determines the ownership, the latter taking 
would be larceny. 

The case of Davis vs. Green, 2 Haw. Rep., 567, is instruc- 
tive on this point. This Court there held that the fact that 
the wild cattle of the mountains of Hawaii were taken on one’s 
land afforded no presumption that they were the property of 
the land owner. 

In this case before us, if the owner of the land where the 
alleged taking of the turkeys took place was able to trace 
them, as the undisputed descendants of birds owned by him 
or his grantors, he would thus show title to them. So far 
from this being the evidence in this case, it is more than 
probable that these turkeys are not the descendants of a parent 
stock introduced on this land by one person, but that these 
birds have received accessions at different times from the 
tame turkeys of many different individuals. 

In the absence, therefore, of proof of ownership of these 
turkeys, by the prosecuting witness, aside from the fact that 
they were caught on his land, and it being proved that they 
cannot be distinguished from any other turkeys on contiguous 
lands, they are not the subjects of larceny. 

The Legislature of this Kingdom has apparently taken the 
same view of the domestic animals which are running wild on 
the Islands, for they have deemed it necessary to enact that 
all “cattle, horses, mules, donkeys, sheep, goats and swine, 
over twelve months of age, not marked or branded according 
to law, and which may have been running wild or at large for 
six months or over, upon any of the land of this Kingdom, 
shall belong to and be the property of the owners or lessees 
of the land on which the said animals may be found running.” 
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Chapter 27, Laws of 1878. This Act makes these enumerated 
animals, in the described circumstances, property, and there- 
fore the subjects of larceny. 

It is said that unless the Court holds that the act complained 
of is larceny, land owners will be liable to unwarranted in- 
trusions and spoliations. We cannot hold to be larceny what 
is clearly not larceny. 

If the civil action of trespass should not be found to be 
sufficient for the protection of land owners in this respect, no 
doubt the Legislature will provide further remedies. 

Judgment reversed and prisoner discharged. 

Preston and Hartwell for the Crown. 

J. M. Davidson for defendant. 

Honolulu, April 22, 1881. 
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THE KING vs. IKEOLB, K. 


ON EXCEPTIONS FROM CIRCUIT COURT OF FOURTH JUDICIAL CIRCUIT. 


THE DEFENDANT was convicted in the District Court of larceny in the 
night time of property over the value of $25. He appealed to the 
Circuit Court and was convicted by the jury; 

: HELD, as the offense was larceny of the second degree, over which the 
District Court had jurisdiction only to examine and commit for trial, 
the Circuit Court had no jurisdiction to try the case on appeal. 

Judgment arrested. 


Opinion of the Court by Jupp, J. 
This case comes up by a motion in arrest of judgment from 
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the last February Term of the Circuit Court of the Fourth 
Judicial Circuit. 

The record shows that the defendant was charged before 
the District Justice of Kawaihau, Kauai, with the larceny of 
a case of liquor containing one dozen bottles, valued at $30, 
from a storehouse at Kapaa, on the night of the 15th of Sep- 
tember last past. The magistrate took jurisdiction of the case 
and sentenced the defendant to one year’s hard labor, and to 
pay a fine of $60 and costs, from which the defendant 
appealed to the Circuit Court, where he was tried by a jury 
and convicted. 

The statute (Chapter 16, Penal Code, Section 15—subdi- 
vision 2) defines larceny in a storehouse in the night time, of 
property over the value of $25 and less than $100, to be 
larceny in the second degree, and of this offense the magis- 
trate has no jurisdiction, except to examine and commit for 
trial. See Chapter 62, Penal Code, Section 1—subordinate 3. 

It being clear, from an inspection of the evidence sent up, 
that the liquor stolen was worth $2.50 a bottle, and that one 
dozen was taken by defendant and his confederates in the night 
time from a storehouse, it is well established that this was a 
larceny of the second degree. 

As the District Judge had no jurisdiction to try and pass 
sentence on a person accused of an offense of this degree, the 
Circuit Court could not acquire any jurisdiction over the same 
by virtue of defendant’s appeal. Such an offense is only 
triable upon a commitment before a magistrate, and a duly 
found indictment presented by the Attorney General or his 
deputy. 

We distinguish this case from one where the defendant is 
charged with a larceny of the second degree, but the proofs 
making it clear that it was of the third degree, in which case 
the District Justice should properly take jurisdiction of the 
matter. In the case before us the charge made in the District 
Court was larceny, contrary to the 16th Chapter of the Penal 
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Code, Section 15—subdivision 3, which is larceny of the second 
degree, and the proofs sustained the charge. 

Exceptions sustained. 

W. O. Smith, Deputy Attorney General, for the Crown. 

W. C. Jones for defendant. 

Honolulu, April 16, 1881. 
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KAALAEA MILL Co. ET AL. vs. C. STEWARD ET AL. 


ON APPEAL FROM THE COMMISSIONERS OF WATER RIGHTS FOR 
KOOLAUPOKO. 


THE DEFENDANTS’ ANCESTOR, previous to his purchase of the land of 
Kahaluu, agreed with the plaintiffs’ grantor to sell him a portion of 
the land at the same price per acre paid for it, and made a con- 
veyance accordingly, having the middle of the river as the bound- 
ary between them. A ditch from the river, leading water on to 
the portion held by plaintiffs’ grantor, existed at the time of the 
purchase. Defendants’ ancestor made immediately thereafter a ditch 
from said river, with a view to appropriating for his portion of the 
land all the water the ditch would carry, plaintiffs’ grantor making 
no objection ; 

HE p, that neither party has a title by prescription to the use of the 
water, sufficient time not having elapsed; that plaintiffs are entitled 
to use the water in their ditch for any purpose they see fit, and that 
the complaint against the defendants should be dismissed. 


Opinion of the Court by Harris, C. J. 
It appears that the Ahupuaa of* Kahaluu originally be- 
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longed to the Kings of Hawaii; that during the reign of 
Kamehameha IV it was sold to R. Steward, the husband of 
one of the defendants; that previous to his purchasing the 
land Steward had agreed that if he purchased it he would sell 
to George Galbraith a portion of it for the same price per acre 
that he paid for it. 

It appears further that in pursuance of this bargain, when 
Steward came to set off Galbraith’s share, for the purpose of 
convenience in running the boundary, he set off more than 
was originally agreed for, making the boundary run up the 
middle of the stream. 

In course of time, by several conveyances, George Gal- 
braith’s title has become vested in the plaintiffs. At the time 
of the purchase there was a small ditch leading from the 
stream on to the land purchased by Galbraith, feeding a fish- 
pond and supplying the house. 

As soon as the purchase was effected this conveyance was 
made to Galbraith, and was undisputably part of the same 
transaction. 

There has not sufficient time lapsed to either water right to 
constitute a title by prescription; nor does it appear, by all 
the evidence in the case, that any question of proprietary or 
konohiki right arises. At the same time, or so near it as to 
make it appear almost or quite simultaneous, the Stewards 
cut the ditch in question, with a view of appropriating so much 
water as the ditch would carry. 

From all the evidence there is a simultaneousness about the 
whole matter which tends to prove that it was part of the 
same transaction. Galbraith made no protest against it then 
or thereafter; nor did any persons claiming under Galbraith. 
It is proved that the Steward’s ditch takes now no more water 
than it did when the use of it by the Stewards began. 

So far as the judgment of the Water Commissioners sets 
forth that the complainants are entitled to no more water than 
is necessary for their héusehold purposes, because that the 


HAWAITAN REPORTS, 1881. 417 


The Heirs of William Jarrett, deceased, v. J. M. Kapena. 


ditch leading up to the kula land of the complainants was 
built by Kamehameha IV for no other purpose than house- 
hold supply and the fish-pond, it is erroneous. We think that 
that should form no part of their judgment, because it makes 
no difference for what purpose the complainants acquired the 
right of water. They would be entitled to use whatever water 
they had acquired for any purpose they saw fit; but otherwise 
than that their judgment is correct in dismissing the com- 
plaint, and their judgment is accordingly confirmed, with this 
modification. 

J. M. Davidson and C. Brown for plaintiffs. 

E. Preston, Messrs. Castle & Hatch, and A. S. Hartwell for 
defendants. 

Honolulu, April 12, 1881. 
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THE HEIRS or WM. JARRETT, DECEASED, vs. J. M. KAPENA. 


ON APPEAL FROM THE COMMISSIONERS OF PRIVATE WAYS FOR 
HONOLULU. 
A PERMISSIVE USE of a right of way will not create an easement, 
however long continued. 


Opinion of the Court by Jupp, J. 

This case comes up by appeal from the Commissioners of 
Private Ways for Honolulu, concerning a lane leading in the 
rear of defendant’s premises to Nuuanu avenue. 

We have examined the testimony and find that the use of 
the lane in controversy by the late Wm. Jarrett and his 
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family, was by the permission of the defendant’s father. It is 
quite clear that a permissive use will not create an easement, 
however long enjoyed. The defendant, therefore, had a right 
to revoke the permission and to obstruct the lane. The 
plaintiffs cannot claim the use of this lane as a necessity, as 
there is a convenient roadway from the plaintiff’s premises to 
Fort street. 

We find, however, by the survey produced of the defend- 
ant’s premises, that the lane is only partly on defendant’s land, 
and it is partly on the adjoining land claim of Keekapu. The 
defendant has only authority to obstruct the Jane so far as it 
is over his own land. 

The judgment of the Commissioners is reversed, but the 
defendant must remove the obstructions to the lane so far as 
he has placed them beyond the boundaries of his own land. 

Each party to pay his own costs and costs of Court divided. 

Castle & Hatch for plaintiffs. 

J. L. Kaulukou for defendant. 

Honolulu, April 30, 1881. 
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E. HOFFSCHLAEGER & Co. vs. HAN SAME, AYAU 
AND Wone Kwal. 


ON EXCEPTIONS TO A RULING SUSTAINING THE DEMURRER. 

IN AN ACTION against the indorser of a promissory note, the com- 
plaint, in order to hold the indorser, should contain either an aver- 
ment of demand on the maker and his non-payment, and notice of 
the dishonor to the indorser, or the excuse for the non-performance 
of these conditions. 
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Copies of promissory notes merely fastened to the complaint, and not 
referred to therein as annexed to and to form a part of the com- 
plaint, are no part of the complaint. 


Opinion of the Court by Jupp, J.' 

The plaintiffs’ declaration claims twelve hundred and eighty- 
one dollars and sixty-six cents, “upon two several promissory 
notes made by the said Han Same and Ayau, and indorsed by 
the said Wong Kwai, and payable, &., * * * for which 
said sums the defendants are indebted to complainants; for 
that whereas the said defendants Han Same and Ayau by their 
promissory notes dated, &c., now over and past due, and the 
said Wong Kwai as indorser thereof promised and became 
liable to pay,” &c. And an averment of non-payment after an 
amicable demand. 

This is demurred to by Wong Kwai as insufficient. 

The complaint, in order to be good against the indorser, 
should contain either an averment of the performance of the 
conditions fixing his liability, to wit, demand upon the maker 
and his non-payment, and notice of the dishonor to the in- 
dorser, or the excuse for the non-performance of these con- 
ditions. The declaration contains neither allegation. But it 
is urged that it is apparent that Wong Kwai is liable without 
demand and notice, because he has waived the necessity of 
these conditions over his own indorsement, as may be seen by 
copies of the notes which are affixed to the declaration. 

The notes are not recited in full in the body of the com- 
plaint, nor are they referred to in apt words as being annexefl 
to and to form a part of the complaint. The notes are simply 
fastened to the declaration. 

We do not see how they can be regarded as part of the 
complaint, unless made so by the form of the pleading. This 
being determined, the declaration is insufficient to charge the 
indorser. Demurrer sustained. 

J. M. Davidson for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, April 25th, 1881. 
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MINISTER OF INTERIOR, AS PRESIDENT OF BOARD OF HEALTH, 
vs. H. HACKFELD & Co. 


HEARD BY THE COURT, JURY BEING WAIVED, 


A BODY OF OVER 700 Chinese immigrants were taken from the steamer 
Septima, to be kept in quarantine on shore, having or having had 
the small-pox among them. The defendants gave a bond in which 
they agreed to pay all expenses incurred in caring for and maintain- 
ing the said passengers in quarantine; 

He p, that these words in the bond cover the bill of the physician for 
medical attendance in inspecting the men, and the amount paid 
guards employed to maintain the quarantine. 


Opinion of the Court by Harnis, ©. J. 

This is an action to recover the sum of $2,160 expended by 
the plaintiff as President of the Board of Health, which he 
claims of the defendants according to the terms of a certain 
bond of which the defendants are obligors. 

We understand the question submitted to us to be whether 
the words of the bond “caring for and maintaining” the pas- 
sengers per Septima in quarantine, cover the bill of the phy- 
sician for medical attendance in inspecting the men, and the 
amounts paid guards in keeping the men in the quarantine 
premises. No question is raised before us as to rates charged. 
We are of the opinion that the term “caring for” the men, 
under the circumstances of this case, and in view of the pre- 
vious recitations in the bond, reasonably include expenses for 
medical attendance and guards. 
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A body of over 700 Chinese immigrants were taken from 
this ship to be kept in quarantine on shore, having or having 
had the small-pox among them. Necessarily they required 
medical inspection almost from day to day. Cases of small- 
pox had occurred among them; fresh cases might be expected 
to break out. It was necessary to remove such as might occur 
promptly, as soon as any symptoms should manifest them- 
selves, and to determine the length of the period of quarantine 
it was necessary to ascertain by a medical examination that 
the immigrants had become free from infection. 

In respect to guards, it is apparent that such a body would 
not remain in an enclosure unless they were kept there. No 
enclosure that was provided or could be provided would keep 
them in by mere lock and key, or keep out those who might 
wish to visit them. They could not be kept there on their 
simple parole. The very idea of quarantine implies that the 
segregation be made effectual. 

The item paid Collins for guarding the cargo is not covered ` 
by the bond. 

Judgment will be entered for plaintiff, for the sum of $1,005 
in addition to the sum of $388, paid by defendants into Court. 

E. Preston for plaintiff. 

A. 8. Hartwell for defendants. 

Honolulu, April 22, 1881. 
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HENRY J. AGNEW vs. ALBERT MCWAYNE. 


ON EXCEPTIONS TO THE RULING OF THE JUDGE, SETTING ASIDE THE 
VERDICT OF THE JURY. 


THE PLAINTIFF, having deposited $500 with defendant as stakeholder, 
the amount of a bet with M. on a horse race, demanded the money 
to be paid back to him, which defendant refused to do and held the 
money when suit was brought; 

HE vp, that the defendant as stakeholder was a mere depositary with 
authority to deliver it over on the proposed contingency, and this 
authority being revoked the money remains a deposit to the use 
of the depositor, and plaintiff can recover it in an action for money 
had and received; 

Also, that the jury were not authorized to consider the question as to 
which horse had won the race; and the verdict being contrary to 
the law, and the fact being uncontested that the defendant held 
the plaintiff’s deposit at the date of demand, the Court set aside 
the verdict and ordered judgment for the plaintiff non obstante 
veredicto. 


Opinion of the Court by McOvtULLY, J. 

This was an action in the common form for the recovery of 
money had and received, ete. Upon the trial the plaintiff in- 
troduced in evidence: 

1. A letter dated March 8, 1881, from plaintiff to defend- 
ant, stating that he had placed in defendant’s hands $500 (in 
checks to defendant’s order, which were produced and shown 
to have been cashed by defendant) prior to September 11, 
1880, as stakes in a horse race to be run on that day, demand- 
ing the return of this amount. 
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2. Defendant’s reply March 8th, viz: “I would say the 
judges (of the races) instructed me to hold the said stake until 
they rendered their decision in writing. Awaiting that de- 
cision, I am forced to decline your request and refuse to deliver 
you the money.” 

3. Letter from plaintiff's attorney to defendant, of same 
date, making a demand with intimation of legal proceedings. 

4. Reply March 9th of defendant’s attorney to plaintiff's 
attorney, “that he, defendant, declines and will decline to 
deliver the said checks to any person until the judges (of 
races), to whom the whole matter has been referred, shall 
have decided to whom they belong.” 

Plaintiff being on the stand to prove copy of his letter, was 
asked in cross-examination if the judges had not made a de- 
cision, answered that they had made a verbal decision at the 
time of the race and in favor of the horse which ran against 
his own. 

The Court instructed the jury that the plaintiff might re- 
cover money which he had deposited, it being still in the 
hands of the stakeholder, and the defendant’s and his attor- 
ney’s letters, with nothing to contradict them, showed that 
the stakeholder had the money in his hands on the 8th of 
March, when it was demanded of him, yet the jury retired 
and returned with a verdict for defendant. Whereupon the 
plaintiff moved the Court to set aside the verdict and grant a 
new trial, and the Court considering that the jury had been 
in effect instructed to find for the plaintiff, and that if the in- 
structions were correct there was nothing for the jury to 
deliberate upon, ordered the verdict set aside and judgment 
to be entered for plaintiff non obstante veredicto. Whereupon 
the defendant brings the matter up by bill of exceptions as 
follows: 

“Be it remembered that on the trial of the above case the 
defendant asked for the following instructions: 

“1. The defendant moves the Court to instruct the jury 
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that betting on racing or trotting on the Kapiolani Park is not 
prohibited by law and does not come under the general law 
upon gaming. 

“2. That trotting horses on said race course is not a game 
as contemplated by Chapter XX XIX of the Penal Code. 

“3. That defendant had a legal right to hold the stakes and 
to pay them over to the winner on the decision of the judges 
communicated to him. 

“4, That the decision of the judges of said trotting races 
being rendered in favor of McClellan, plaintiff is barred from 
recovering against the defendant. 

“Which said instructions the Court declined to give, to which 
decision of the Court the defendant excepted, and in lieu 
of said instructions the Court instructed the jury as follows: 

“That the money deposited in the hands of the stakeholder 
and held six months after the event, might be recovered in an 
action for money had and received, and therefore it was un- 
necessary to give instructions one and two. Declined to give 
instruction three. Instruction four is a matter of testimony 
and contrary to it, ride McWayne’s letter of 6th March, 1881. 

“To which instructions of the Court the defendant ex- 
cepted.” 

We understand that a wager is valid at common law unless 
affected with some special cause of invalidity, such as being of 
a nature to wound or prejudice the feelings or interests of 
individuals, or as being contrary to public policy, but that as 
the moral sense of the present day regards all gaming or 
wagering contracts as inconsistent with the interest of the 
community and contra bonos mores, the exceptions tend to 
become the rule, and it is accordingly held in many of the 
Courts of the United States that all contracts of wager are 
‘invalid, and in others, where a recovery is theoretically al- 
lowed, it is seldom permitted in practice, and in some States 
all wagering or gaming contracts have been prohibited. See 
Smith’s Leading Cases, Vol. 2, pp. 281-2. 
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Our own statute of gaming provides, Section 1, whoever by 
playing at cards or any other game wins or loses any sum of 
money or thing of value is guilty of gaming. 

Sec. 5. Whoever shall by playing at cards or any other 
game, or by betting on the sides or hands of such as do play, 
lose any sum of money or thing of value, and shall pay or 
deliver the same or any part thereof, may sue for and recover 
the money or value of the thing so lost and paid or delivered, 
from the winner thereof. 

Compare with these the English statutes, 16 Car. 2, €. 7, 
s. 3, which enacts that if any one shall play at any pastime 
or game, by gaming or betting upon those who game, and 
shall lose more than the sum of £100 on credit, he shall not 
be bound to pay, and any contract to do so shall be void; and 
the 9th Anne C. 14 (the principal enactment), provides that 
all securities for money or any other valuable thing won by 
gaming or playing at cards, dice tables, bowls, or other game 
whatever, or by betting on those who game, ete., shall be void. 

But a horse race is a game within the meaning of these 
Acts of Parliament (see Smith on contracts, and authorities 
cited, page 250), and accordingly subsequent Acts were passed 
in 13 Geo. and 3 Victoria to legalize horse racing for stakes, 
with some limitations, thereby excepting them from the opera- 
tion of the older statutes. 

The language of our statute conforms almost literally with 
the statute of 9th Anne above cited. But it seems to us in the 
ease at bar it is not necessary to consider it a bet paid on the 
event of a race could be recovered from the winner by force 
of the statute. The plaintiff’s stake had not been paid over, 
but was in the hands of the stakeholder, the defendant. The 
contract between the plaintiff and McClellan was still execu- 
tory, not executed. “The stakeholder is a mere depositary 
of both parties for the money deposited by them respectively 
with a naked authority to deliver it over on the proposed con- 
tingency. If the authority is actually revoked before the 
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money is paid over, it remains a naked deposit to the use of 
the depositor,” is the language of Chief Justice Shaw in Ball 
vs. Gilbert g., trustee, 12 Met., 403, citing 5 T. R., 405, and 
7 T. R., 585. The stakeholder is therefore the agent for a 
certain purpose. If he has executed his purpose according to 
instructions his principal cannot charge him, but before the 
performance in this case the principal withdraws and counter- 
mands his instruction. He has received the money without 
consideration. He is not a party to the contract. He cannot 
be liable to pay to McClellan for a stake which is not in his 
hand, and it is equally clear that he cannot hold it for himself. 
If McClellan has any rights it must be on his contract with 
the plaintiff. Such being the attitude of a stakeholder, if he 
refuses to return stakes to either party recalling his deposit, 
the demand may be enforced in an action for money had and 
received. 

We therefore hold that the Court below properly instructed 
the jury to return a verdict for the plaintiff. The jury disre- 
garding the instruction must have deemed it in their province 
to consider which of the betting parties had won the race, and 
taking the plaintiff’s testimony that the race judges had given 
some decision at the conclusion of the race in favor of his op- 
ponent, rendered a verdict for the defendant. But no question 
which horse had won the race was allowed by the Court to go 
to the jury, in order to determine the payment of the money 
bet. If this were permitted in any degree the consequences 
might become most unseemly. The Court and jury must 
come to consider the rules of the turf and the usages of betting 
men. In a contested race it must consider if the start was 
lawful, the weights, what had been agreed on, the running 
fair, the time announced truly, with every other circumstance 
of fair or tricky dealing which may come out of a public 
horse race. We may use the language of Mr. Justice Parker 
in Amory vs. Gilman, 2 Mass., 5, which was a wager insurance 
policy case: 
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“It would seem a disgraceful occupation for the courts of 
any country to sit in judgment between two gamblers in order 
to decide which was the best calculator of chances, or which 
had the most cunning of the two. There could be but one 
step of degradation below this, which is that the judges should . 
be the stakeholders of the parties.” 

As therefore we sustain the instruction given by the Court, 
and as the verdict was expressly contrary to the law so given 
and to the uncontested facts, we are of opinion that the Court 
was right in setting aside the verdict, and as there was no 
question upon the fact that the defendant held the plaintiff's 
deposit at the date of demand, we are of opinion that it was 
proper to order judgment for the plaintiff, non obstante vere- 
dicto. Oui bono another trial? There is nothing for the jury 
to consider and pass upon under the facts and the law as we 
find it. This was the doctrine of the Court in Kaia vs. Kama- 
ile, October Term, 1880. 

Exceptions overruled. 

E. Preston for plaintiff. 

W. C. Jones for defendant. 

Honolulu, April 30, 1881. 
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ON EXCEPTIONS FROM THE THIRD CIRCUIT. 


THE DEFENDANTS being Hawaiians by birth made a contract in writing 
in the Hawaiian language to work for plaintiffs, who were also of 
Hawaiian birth. 
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The Act of June, 1868, required that all contracts between masters 
and servants where either of the contracting parties is of Hawaiian 
birth, shall be in both Hawaiian and English languages ; 

HE Lp, this law did not require that such contract should be made in 
English where both parties were of Hawaiian birth. 


Opinion of the Court by McCuLLy, J. 

The case comes by appeal from a pro forma judgment of 
the Circuit Court of the Third Judicial Circuit, on agreed 
statements to the effect: 1, that the defendant was under a 
servant’s contract to labor for the plaintiffs, executed prior to 
the Act of 1880, Chap. 21, and to be controlled by the Act of 
1868, referred to below; 2, that the contract was executed in 
the Hawaiian language only; 3, that the plaintiffs and defend- 
ant are of Hawaiian birth and descent. 

The controversy is whether the defendant is bound by his 
contract, in view of the following provision of the Act of 1868, 
June 23d, to regulate contracts between masters and servants: 

“Section 1. All contracts for service between masters and 
servants, when either of the contracting parties is of Hawaiian 
birth, shall be written and printed in both the Hawaiian and 
English languages. No such contracts shall have effect in law 
when executed in one language only.” 

What effect has this upon a contract executed in the Hawai- 
ian language only, when all parties are Hawaiians? 

Section 12 of the Civil Code embodies a well known rule of 
construction in these terms. 

“One of the most effectual ways of discovering the true 
meaning of a law, when its expressions are dubious, is by con- 
sidering the reason and spirit of it, or the cause which induced 
the Legislature to enact it.” 

The reason and spirit of this law. are obvious to us. Under 
previous legislation a considerable portion of the Hawaiian, 
male population were bound by labor contracts, for the most 
part made with residents not of Hawaiian birth, and not writ- 
ten or printed in the Hawaiian language, and this statute was 
enacted to secure, especially to the Hawaiian contracting 
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party, a contract which he might know the terms of as to 
place, time of service, wages, whether with or without board, 
hours of service, etc., in all of which particulars he might be 
or claim to be misinformed, if his contract was drawn in the 
English language. 

This was the evil to be remedied. The law also provides 
for the other contracting party by requiring that the contract 
shall be also executed in the English language, and this Court 
has held in Unna vs. Kealaula, 3d Haw. Rep., 690, when only 
one party was a Hawaiian that each version of the contract, 
Hawaiian and English, must be signed by both parties, and 
the Hawaiian party may claim the invalidation of his contract 
when it is not executed in English as well as in his own lan- 
guage. The statute admits no other construction of the 
phrase “when either of the contracting parties is of Hawaiian 
birth.” 

The word “either” is a distributive or alternative term. 
It carries the meaning that when one of the parties is of 
Hawaiian birth and the other is not, such contract shall be 
executed in Hawaiian and English. The negative or exclud- 
ing force of the word either is equal to its affirmation and 
including force. For the application of the statute one party 
must be not Hawaiian, and for him the English is prescribed. 
If the phrase had been “both or either,” or “the contracting 
parties or either of them,” clearly something would have been 
enacted which this statute does not contain. Two cases would 
have been provided for, namely, the case of one party being 
Hawaiian and the other not, and the case of both being 
Hawaiians. The effect given to the statute by the Court be- 
low requires words which are not in it. 

The term “either” does not include “both,” nor does 
“both” the greater intend and therefore include the less, 
“either.” 

But some doubt has been thrown on the construction we 
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give to the Act of 1868, by the amendment made to it in 1880, 
which enacts that the section read as follows: 

“Section 1. All contracts for service between masters and 
servants, where only one of the parties is a native Hawaiian, 
shall be written or printed in both the Hawaiian and English 
languages. No such contract shall have any effect in law 
when executed in one Janguage only, provided that nothing 
herein contained shall be held or construed to prevent any 
such contracts being written or printed in the Hawaiian lan- 
guage only when both parties thereto are native Hawaiians.” 

This simply substitutes “only one” for “either,” and adds 
a proviso against construing “only one” to mean “both.” 

In our view the statute of 1868 expressed the same thing. 
It is not a necessary inference that it did not, because it is 
here enacted in other terms. The reason of the amendment 
appears in the proviso against a construction which might be 
made, and as in the case before us has been made, from a 
failure to properly construe the term “either,” for which the 
latter statute substitutes “only one” as a plainer and equiva- 
lent term, and from abundant caution further declares that 
this is not to be held to mean both. It is an explanatory 
statute. 

Judgment for the plaintiffs and the like judgment in the 
several cases submitted at the same time between the same 
plaintiffs and Kaanaana, Kapae and Honolii. 

S. B. Dole for plaintiffs. 

Honolulu, December 2, 1881. 
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UNAUNA v8. KAAPOKALANI. 


ON EXCEPTIONS. 


A Justice or THIS Court had tried the case in the Intermediary Court 
and had rendered a judgment which was appealed to a jury presided 
over by the same Justice; 

Herrn, that Section 820 of the Civil Code and Article 72 of the Con- 
stitution, that “No Judge or Magistrate can sit alone on an appeal 
or new trial in any case on which he may have given a previous 
judgment,” do not apply to such a case, and such Justice is not 
disqualified to preside alone over the jury which retries the facts. 
The object of these provisions is to secure a new tribunal on appeal 
and to prevent the same Judge in different capacities from retrying 
the same case on the facts. 


Opinion of the Court by Jupp, J. 

This is an action of trespass for taking fruit from certain 
orange trees at Waimea, Oahu, tried originally by the District 
Justice of Koolauloa, 5th May, 1881, who gave judgment for 
plaintiff for $20 damages. 

The case wag,appealed to the Intermediary Court of Oahu, 
which was held by Mr. Justice Judd, May 26th, and gave 
judgment for the defendant. 

It was further appealed to the Supreme Court, and on the 
12th July, Mr. Justice Judd presiding, the case was presented 
‘o a jury empanelled to try the cause, which rendered a verdict 
‘or plaintiff with $1 damages. The defendant moves for a 
xew trial on the ground that the Justice who presided at said 

rial had previously given a judgment in the case and was 
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therefore disqualified to preside at the trial before the jury. 

Defendant’s counsel relies on the latter part of Section 820 
of the Civil Code which reads: “Neither shall any Judge sit 
alone on an appeal, or new trial, in any case in which he may 
have given a previous judgment;” and also upon the 72nd 
Article of the Constitution, “No Judge or Magistrate can sit 
alone on an appeal or new trial in any case on which he may 
have given a previous judgment.” 

The object of this article of the Constitution and the section 
of the Code is to secure a new tribunal for parties in case they 
appeal, and it is evident that they would not have such a 
tribunal if a Judge who heard the case upon the law and facts 
should, on the appeal in another Court, present himself as 
alone constituting the Appellate Court or on a new trial being 
granted, having once tried the case, he should assume to retry 
it alone. 

The case before us had been tried before the Intermediary 
Court which is a single Justice of the Supreme Court, and the 
appeal brought the case to be tried again on the facts before 
a jury of twelve men, under the direction of a Justice of the 
Supreme Court who happened to be the same one who sat in 
Intermediary Court. It cannot be said that in such case the 
Justice presiding sits “alone.” The jury sit on the case and 
it determines the facts of the case, under the instructions of 
the Judge in relation to the law involved. 

It cannot well be claimed that a party who appeals generally 
on the facts of his case is entitled to say in the rial Court that 
the jury should be presided over, and the law to be applied 
` laid down by a Justice who has not given an opinion in the 
lower Court as to the facts of the case. For if the appealing 
party is aggrieved by the Judge’s findings of fact he is to 
have a new trial on the facts by the jury, and if he is aggrieved 
by the findings of law, he may appeal to the Supreme Court 
in Banco, either directly on the law or through the channel of 
a jury trial and exceptions to the directions of the Judge. Sc 
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far as the policy is concerned of having a different Judge 
sit with a jury on a case appealed from the Intermediary 
Court, it would not be decisive to obtain the opinion of one 
Judge on the law of a case while sitting as Intermediary 
Court, and then, on appeal to obtain the opinion of another 
Judge while presiding over the jury in the Supreme Court. The 
more satisfactory course would be, if the law, as laid down 
by the Intermediary Court was thought to be erroneous, to 
appeal directly on the point to the Supreme Court in Banco. 

The above statutes are also intended to prevent the sitting 
of the same person alone as a Circuit Judge on the appeal of 
a case from himself as Police or District Judge, in case he 
had been promoted to be Circuit Judge, while the appeal was 
pending; so also, if a Circuit Judge had been elevated to the 
Supreme Bench, he would be disqualified from sitting alone 
on cases which he had previously tried. 

The same Judge could not sit alone in a jury waived case 
which had been appealed from him as Intermediary Court. 

We are of opinion that the circumstances of the case before 
us are not those contemplated and forbidden by the Constitu- 
tion and the statute referred to. 

New trial refused. 

R. F. Bickerton for plaintiff. 

Castle & Hatch for defendant. 

Honolulu, November 26, 1881. 
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HANA vs. MEHEKULA. 


ON EXCEPTIONS. 


THERE IS NO APPEAL on the facts from a decree of a Justice of the 
Supreme Court sitting at term on a matter of divorce; but excep- 
tions will lie as in other cases. 


Opinion of the Court by Jupp, C. J. 

This is a libel of divorce on the ground of desertion which 
came on regularly to be heard by Mr. Justice McCully at the 
last April Term. Upon the proofs adduced the learned Jus- 
tice declined to grant the divorce, whereupon the petitioner 
appealed to the Supreme Court in Banco. The question to be 
decided is whether there is any appeal allowed by the law in 
divorce cases. 

The Act of 1870 (Chapter 16), is the main statute on 
divorce. By its second section, if the parties last lived to- 
gether on Oahu, jurisdiction was conferred by a tribunal to 
consist of not less than two Justices of the Supreme Court 
sitting at term. As the law then stood no provision was made 
for an appeal on the law or the facts. This was unnecessary, 
as the decision of two Justices would be that of a majority of 
the Supreme Court, and this is final by the authority of the 
69th Article of the Constitution. 

The Legislature of 1878 (Chapter 26) repealed that part of 
Section 2 of the Act of 1870, in reference to jurisdiction and 
substituted the following words: “Libels for divorce shall 
be heard by a Justice of the Supreme Court, presiding at a 
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regular term of the Supreme or Circuit Court.” But the Act 
made no provision for an appeal. 

It will be observed that although a single Justice of the 
Supreme Court is empowered to try such causes, it is the act 
of the Court at Term and not in Chambers, and consequently 
the 85th Section of the Civil Code which authorizes an appeal 
to the Court in Banco, from a decree, order or judgment of a 
Justice of the Supreme Court in Chambers, does not apply. 

Jurisdiction in divorce is purely a creation of the statute 
and where no provision is made by statute for an appeal; it 
must be held that the Legislature intended that there should 
be none. 

We are therefore obliged to hold that the judgment of Mr. 
Justice McCully, who tried this case is final and conclusive 
as to its facts. 

The remaining question is whether any errors of law alleged 
to have been made by a Justice in a divorce case can be en- 
quired into by the Supreme Court in Banco. 

We have above indicated that divorce jurisdiction is that 
of the Court held by one Justice, and Sections 834 to 837 inclu- 
sive, of the Civil Code, provide for exceptions on all questions 
of law so arising. 

The appellate jurisdiction of the Supreme Court in Banco 
on all questions of law over all inferior tribunals should be 
maintained unless it is expressly prohibited by statute. 

Such was the jurisdiction entertained by this Court in the 
case of the Minister of the Interior vs. Glover, 3 Haw. Rep., 
697, where the statute expressly denied the right of appeal to 
a jury. 

We therefore hold that exceptions will lie from the decree 
of the Court sitting in divorce, and under this head, an excep- 
tion to the finding of the Court as being contrary to the 
evidence may be taken. In considering such an exception 
the rules which control Courts when considering exceptions 
to verdicts of juries as contrary to the evidence will govern. 


436 HAWAIIAN REPORTS, 1881. 


Kahonu et al. v. Pamahoa. 


If the appellant wishes to proceed with her exception at the 
next term of this Court she may do so. 

W. L. Holokahiki for petitioner. 

J. L. Kaulukou for respondent. 

Honolulu, November 26, 1881. 
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KAHONU ET AL. vs. PAMAHOA. 


ON APPEAL. 


ALL THE PARTIES to this suit claimed in the Probate Court to be heirs 
of Charles Kanaina, deceased, through Kaneikolia, his aunt. Their 
claims were disallowed and Pamahoa (defendant) alone appealed 
to a jury who rendered a verdict that Kaneikolia was the sister of 
Kanaina’s mother. Pamahoa took a distributive share of Kanaina’s 
estate upon this verdict. 

A bill in equity was filed by plaintiffs claiming to be heirs of said 
Kaneikolia, and praying that the share of the estate of Kanaina be 
equally divided between them and defendant. The bill was demurred 
to on the ground that the verdict was conclusive in favor of defend- 
ant alone; 

Herp, the question as to who were heirs of Kaneikolia was still open. 
Demurrer overruled. 


Opinion of the Court by Jupp, C. J. 

This is a bill in equity by Kukahiko, Kahonu Kamakamo- 
haha, Kaupai, Kauoha, Kalepa and Maihui, against Pamahoa, 
alleging that one Charles Kanaina died intestate in 1877, leav- 
ing no widow or issue; that on a petition for distribution the 
court of probate decreed that his estate should be distributed 
in eight shares among various parties as his heirs, descendants 
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of the brothers and sisters of his father and mother; that at 
the hearing the defendant Pamahoa claimed to be entitled to 
one distributive share as the great-grand-daughter of one 
Kaneikolia the sister of Kauwa, thé mother of the decedent; 
that the Probate Court (the late Chief Justice Harris) disal- 
lowed this claim, whereupon Pamahoa appealed to a jury 
which rendered a verdict finding that Kaneikolia was daughter 
of Moana, and younger sister of Kauwa, the mother of Charles 
Kanaina. The bill further alleges that the plaintiffs, as well 
as the defendant, are heirs of the said Kaneikolia and sets 
forth their pedigree through Nakoolaniohaka a daughter of 
Kaneikolia, and claims that the share of the estate of Charles 
Kanaina for which judgment was given for the heirs of said 
Kaneikolia should be divided among the plaintiffs, in certain 
alleged shares, which division the defendant has refused to 
make. The bill prays that the share of the estate of Charles 
Kanaina, for which judgment was thus given upon the appeal 
of Pamahoa, may be divided equally among the plaintiffs who 
are the children of Nakoolaniohaka and the representatives of 
her children deceased and the defendant Pamahoa; that 
Pamahoa may be ordered to file an account of all moneys 
received by her from the estate of Charles Kanaina; that the 
Administrator and Commissioner, W. C. Parke and J. I. 
Dowsett (who it is alleged holds moneys of the said Pama- 
hoa, received on account of her share in this estate) be ordered 
to file accounts and be enjoined against paying the money over 
to Pamahoa. 

The defendant demurred to the bill, alleging want of equity 
and that the verdict of the jury was conclusive in her favor. 
The late Chief Justice Harris, on the 9th of June last, filed 
his opinion overruling the demurrer and ordering defendant 
to answer. An appeal was then taken to the full Court. 

The defendant urges that the property in question has been 
decided by the proper Court to be in Pamahoa, and that this 
verdict is conclusive and excludes the claims of the plaintiffs, 
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being an adjudication by a competent Court on a matter 
within its jurisdiction, and therefore binding and conclusive, 
and which cannot be impugned or contradicted so long as it 
remains in force and unreserved. 

This doctrine of law, protecting decrees and judgments of 
Courts, we think was well put by defendant’s counsel, but it 
does not apply in this case. 

The verdict of the jury and the judgment in pursuance of 
it was that Kaneikolia was the sister of Kanaina’s mother, and 
this proposition the plaintiffs do not propose to invalidate or 
contradict, for their claim in this bill is founded upon it. This 
was the only question the jury was asked to pass upon, and a 
special issue was accordingly framed for them to find. The 
jury were not asked to decide the further question as to 
whether Pamahoa was the sole heir of Kaneikolia, nor could 
they well have been asked so to find, for it was a matter of no 
concern to the other claimants to this estate how many 
descendants Kaneikolia left and who they were. Their only 
interest was in the question whether Kaneikolia was an aunt 
of Kanaina, and whether she left one descendant capable of 
inheriting. The present plaintiffs were not parties to that 
action; if they had been, they would have made common cause 
with the defendant on the issue made up. 

It does not seem to us that this bill seeks to reopen any 
question that has been the subject of litigation. It does not 
affect any of the heirs who have been decreed to inherit from 
Charles Kanaina, except the one claiming through Kaneikolia. 

Several of these plaintiffs, as well as the defendant, pre- 
sented their claims to the Probate Court, and all sought to 
show that Kaneikolia was the aunt of Kanaina, but no one suc- 
ceeded in proving it to the satisfaction of that Court. One of 
the parties, the defendant in this case, thereupon prosecuted 
the appeal and was successful. 

If each of these parties had appealed to a jury, there would 
have been allowed but one jury and one trial of this issue, 
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and the result would have been the same so far as the other 
claimants in the Kanaina estate were concerned. 

The bill avers that the plaintiffs are heirs of Kaneikolia and 
that the defendant is likewise, and the demurrer concedes this 
for arguments’ sake; then, as the late Chief Justice well says 
in his opinion, “it would clearly be inequitable that the de- 
fendant should obtain all the property which belongs to the 
heirs of Kaneikolia and the others obtain nothing,” and as 
this is exactly what this bill seeks to remedy, the plaintiffs 
must have an opportunity of showing whether they are in fact 
heirs of Kaneikolia. 

Demurrer overruled and defendant to answer in twenty days. 

Castle & Hatch for plaintiffs. 

S. B. Dole and J. Russell for defendant. 
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H. A. P. CARTER, MINISTER OF INTERIOR, vs. LOO NGAWK 
AND OTHERS. 


ON EXCEPTIONS. 


THE List oF 48 jurors for the term had been properly drawn. The 
return of the Marshal to the venire showed that seven had not been 
summoned, being out of the jurisdiction. The Court summoned in 
talesmen and the jury were composed partly of talesmen and partly 
of the jurors summoned under the regular venire for the term; 

Hern, that the objection to the jury on this ground was properly over- 
ruled. 


Opinion of the Court by AUSTIN, J. 
This is an action of debt on bond. The sole exception 
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brought here for consideration by the defendants’ counsel is, 
that “as appears by the Marshal’s return to the venire for the 
term at which the case below was tried, the full number of 
jurors required by law had not been summoned, and that 
talesmen were summoned in before the number of jurors re- 
quired by law to be summoned for the said term had been 
summoned;” and the jury on the trial below was made up 
partly of said talesmen, and partly of other jurors summoned 
by the Marshal. And that the defendants’ counsel objected to 
the jury, and to its being impaneled, on the ground aforesaid, 
and the Court overruled the objection, and the defendants’ 
counsel duly excepted. 

We are of opinion that the decision of the Court below was 
right. 

Section 1 of Chapter:17 of the Laws of 1870, p. 23, provides 
in substance, that each Governor in concert with some Judge 
of a Court of Record, in the months of March and September 
in each year, shall prepare a list of fifty native Hawaiians, and 
fifty other persons, being foreigners by birth or of foreign 
parentage residing within their respective gubernatorial divi- 
sions, who in the opinion of such Governor or Judge, are fit 
to serve as jurors. Itis not shown or claimed that this section 
of the statute was not complied with. 

Section 2 provides in substance, as applied to this case that 
the clerk of this Court, at least twenty days before the sitting 
of any Court, shall draw from the appropriate box the names 
of twenty-four native and twenty-four foreign jurors, which 
drawing shall be had in the presence of a Justice of the 
Supreme Court or a Circuit Judge or the Governor of the 
Island, who shall certify to the regularity of the proceedings. 
It is not shown or claimed that this section of the statute was 
not followed. 

Section 4 provides in substance that each clerk shall transmit 
to the Marshal or Sheriff the names of the jurors drawn, within 
twenty-four hours after they are drawn, in order that such 
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jurors may be duly summoned. This provision has also been 
complied with. The return of the Marshal shows that seven 
only out of forty-eight names of jurors furnished were not 
summoned, because beyond the jurisdiction. This is the only 
defect claimed by the defendants’ counsel. This defect is in 
regard to a matter which must necessarily rest in uncertainty. 
In the first place the lists are drawn only once in six months 
for all the terms held in that time. It is likely that the condi- 
tion of one or more of each list drawn will change before the 
time for the drawing of a new list. The list is of those who, 
in the opinion of the Judge or Governor are fit to serve as 
jurors. This must necessarily be so everywhere. Also the 
list of jurors drawn must be subject to the changes which arise 
until the next drawing provided by law, and such changes 
ought not to affect the validity of any panel. 

There is no law saying when the Marshal shall summon the 
jurors. In the absence of such a law it should be held that 
they were to be summoned within a reasonable time before 
the term. Often this might be only a day or even an hour. 

Section 1211 of the Civil Code, which is in force shows that 
it was contemplated that jurors might be so summoned. This 
section is as follows: “Every such juror if duly summoned 
at least forty-eight hours previous to the holding of the Court, 
shall be punishable for non-attendance by fine not exceeding 
$100 in the discretion of the Court for each day that he fails 
to attend without reasonable cause, and he may be brought up 
by summary attachment for that purpose.” 

There is no provision for any drawings of jurors except at 
the times or in the manner before stated. The drawing for 
the term to be regular must be twenty days before it sits. 

If the exception is to prevail it will come to this, that many 
times, and perhaps ninety-nine times in a hundred, owing to 
the uncertainties of human life and human affairs, among 
forty-eight men selected to be summoned, or one hundred 
men selected as fit for jurors, a term appointed to be held, for 
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which parties and witnesses and counsel and Judges are ready, 
will fall through, and we shall be obliged to appoint extra- 
ordinary terms, subject again to be defeated by new changes 
in the lists drawn and sent out to be summoned. 

It has been suggested by counsel that a provision should be 
added to the law requiring the jurors to be summoned a 
definite number of days before the term. Even this would 
not insure beyond contingency the summoning of a full jury 
list. At any moment death might come in and prevent it. 
No amendment could be made by which one or even seven 
jurors, out of a list of forty-eight jurors, might not necessarily 
remain unsummoned on the first day of term. 

The decision in the case of the King vs. Henry Cornwell, 3 
Haw. Rep., p. 164, is not in point against the view of the Court 
here. In that case the panel was quashed because the jury 
had not been drawn and summoned according to law. In this 
case the jury were properly drawn, it is conceded. And we 
hold that they were properly summoned. 

Having decided the question upon its merits, without refer- 
ence to the legal formality of the objection taken, we deem it 
unnecessary to consider the effect of Rule 25 cited by the 
Attorney General. Exceptions overruled. 

Mr. Armstrong, Attorney General, for plaintiff. 

A. S. Hartwell, attorney for defendants. 

Honolulu, December 2, 1881. 
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ALONA vs. J. KUPAU. 


ON EXCEPTIONS, 


AN ACTION WAS BROUGHT to recover money paid by plaintiff to defend- 
ant as rent in advance for land under a written lease. The defendant 
had, with the knowledge of plaintiff, made a previous agreement to 
lease the land in question which had been decreed by a Court in 
Equity to be specifically performed, and the lease between the parties 
to this case ordered to be canceled; ; 

Hern, as both parties were in pari delicto, and the contract executed, 
the plaintiff cannot recover. In this case the plaintiff seeks to avoid 
an executed contract in itself fraudulent. This differs from the 
case where a party seeks to affirm an illegal contract still executory. 


Opinion of the Court by AUSTIN, J. 

This is an action of assumpsit for money had and received. 
It was tried before Mr. Justice Judd, the jury being waived, 
at the July Term, 1881, who decided that the plaintiff could 
not recover. To this decision the plaintiff duly excepted and 
brought his exceptions to the Court in Banco. 

The facts are substantially as follows: On the 6th day of 
November, 1881, the plaintiff paid to defendant $350, as rent 
in advance for five years for a piece of land in Waialua, Oahu. 
The receipt passed at the time is put in evidence and also a 
lease from defendant to plaintiff, dated November 1, 1880, 
and recorded November 6, 1880, for the said land for fifteen 
years. 

There is also in evidence the records of a suit in equity in 
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this Court, between one Aiau (Ch.) against this same defend- 
ant, Kupau, for the specific performance of an agreement in 
writing whereby Kupau agreed on the ist day of November, 
1880, in consideration of $50 paid, to execute a lease to the 
said Aiau for the land mentioned above for fifteen years. 
This agreement is dated October 25, 1880. The plaintiff 
Alona was a co-respondent in the equity suit, and the bill 
alleges that Kupau, conspiring with Alona to defraud Aiau, 
fraudulently executed and delivered the lease of the 1st No- 
vember to Alona, who knew of the agreement to lease pre- 
viously made by Kupau. The bill prayed for an answer from 
both respondents; that the recorded lease be decreed to be 
void, and ordered to be delivered up for cancellation, and that 
Kupau be ordered to execute a lease to plaintiff, Aiau, in con- 
formity with the agreement. The case went to a hearing, 
and the Court found on the evidence that Alona had actual 
notice of the previous conveyance, and that therefore the prior 
record of the lease availed him nothing. 

The plaintiff seeks in this action to recover back the rent 
advanced on the ground that the lease which he took from 
defendant has been ordered to be delivered up for cancella- 
tion, and a lease to Aiau has been executed. Mr. Justice 
Judd in the Court below held that the plaintiff could not re- 
cover. From this decision the plaintiff appeals to the Court 
in Banco. 

BY THE COURT. 

We have examined with great care the decision of the 
Court below in this case, and the evidence on which it was 
based, and we think the decision must be affirmed. That 
Alona and Kupau attempted to defraud Aiau out of his lease, 
there can be no doubt. That Kupau knew that he had here- 
tofore leased to Aiau is unquestionable; that Alona also knew 
it, was found by the Court and is indisputable. Knowing 
this fact they combined to give and take the lease, and Alona 
paid and Kupau received the $350 sought to be recovered 
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here, and the lease was at once delivered and recorded. The 
inevitable object was to try to cut off, legally, the prior agree- 
ment to Aiau, and both the parties in this case surely knew 
that that was the object. This was fraud, and the plaintiff 
and defendant knew it; they were in pari delicto. 

“The general rule is, that when an illegal contract has been 
made, neither a Court of law nor of equity will interpose to 
grant relief to the parties thereto, if they have been equal par- 
takers and promoters of the illegality, but it will leave them 
as it finds them, according to the maxim: ‘In pari delicto 
potior est conditio defendentis et possidentis.’ ” 

See Story on Contracts, Section 489, 

Doubtless, in such cases it has been held, since the early 
days, that the plaintiff cannot recover, with certain exceptions 
which will now be considered. See Parsons on Contracts, 
Vol. 2, p. 253-4. 

Pepper vs. Haight, 20 Barb., 429-38. 

If the fraudulent contract made is still executory, and the 
fraudulent purpose has not been consummated, any money 
paid may be recovered back before the fraudulent consumma- 
tion. 

See Morgan vs. Groff, 4 Barb., 527-8-9 and cases cited. 

That is not this case, for the fraudulent purpose was con- 
summated by the delivery and record of the lease to the 
plaintiff. It is also held by well considered authorities that a 
conveyance of either real or personal property in fraud of 
creditors, although voidable by them, is good between the 
parties even if the grantee shared in the fraudulent intent. 

See Harvey vs. Varnum, 98 Mass., 118-20; also dissenting 
opinion of Chief Justice Nelson. Nellis vs. Clark, 20 Wend., 
38-9-40. 

If this be sound law, and we do not now question it, it does 
not help the plaintiff. An important and radical distinction 
is made between an action in affirmance of an illegal contract, 
and where the action proceeds in disaffirmance of such a 
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contract, and on the ground that it is void, and seeks to pre- 
vent the defendant from retaining the benefit which he has 
derived from an unlawful act. To affirm such a contract is 
allowed in many cases. But in this case there can be no substan- 
tial affirmance of the fraudulent contract, for the purchaser, 
sought to be defrauded, has been able to show the fraud, and 
has appropriated to himself the substantial fruits sought by it. 
True, as said in the decision below, under the Mass. case, the 
fraudulent lease might be postponed to the lease established, 
but the Court now concur in thinking that this postponed 
right would be of little value, and that all substantial value is 
lost to the plaintiff and, that being the case, the plaintiff seeks 
to disaffirm the contract, and to recover what he had paid in 
fraud. Of the failure of the lease the plaintiff took the risk, 
as the vendee in a deed executed to defraud creditors, takes 
the risk that the creditor may set it aside. See 20 Wend., 
40. If set aside, no Court ever held that the vendee could 
recover from the vendor the money paid down on the sale. 

The action here seeks to avoid an executed contract which 
was malum in se; no leading authority can be found to sustain 
a recovery in such a case. 

See Morgan vs. Groff and cases cited, 4 Barb., p. 527. 

There is also an undoubted distinction between contracts 
which are immoral and criminal, and those that are merely 
void. See Vischer vs. Yates, 11 John., 29. Nellis vs. Clark, 
30 Wend., 38. 

On void contracts recoveries have been allowed. White vs. 
Franklin Bank, 22 Pick., 181. Utica Insurance Company vs. 
Cadwell, 3 Wend., 296. 

This is not a case of a merely void contract. It is immoral. 
None of the distinctions above referred to help the plaintiff in 
this case. We have examined with care all the available 
authorities cited by the plaintiff’s counsel, and think that all 
may be classed under the exceptions, allowing recovery above 
referred to. The cancellation of the lease ordered was of no 
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moment. The judgment of the Court in the equity suit could 
not affect the validity of the contract between the parties in 
this case, and certainly could not give the plaintiff a right to 
recover here, if, but for that, he would have had no such right. 
The exceptions are overruled. 

A. 8. Hartwell for plaintiff. 

Honolulu, December 12, 1881. 
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HANA, W., vs. MEHEKULA, K. 


ON EXCEPTIONS to a judgment of a Justice of the Supreme Court in 
a divorce case, as against evidence, it appearing that there was 
evidence to sustain the decree, the exceptions were overruled. 


Opinion of the Court by JUDD, C. J. 

This is a libel for divorce on the ground of desertion, tried 
by Mr. Justice McCully at the April Term, 1881, of this Court. 

The decree was refused. An appeal was taken by the libel- 
lant which was disposed of at the Special Term of this Court, 
(November, 1881), the Court holding that an exception to the 
judgment of the Court as against evidence would be enter- 
tained. 

Having heard counsel and examined the recorded testi- 
mony, we are of opinion that there was evidence to sustain 
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the judgment excepted to and accordingly overrule the excep- 
tions. 

W. L. Holokahiki for libellant. 

J. L. Kaulukou for respondent. 

Honolulu, February 3, 1882. 
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EUGENIA BRIGGS vs. ROBERT BRIGGS. 


ON EXCEPTIONS. 


IN DIVORCE CASES under the Act of 1870 and the amendment of 1878, 
there is no appeal on the facts as found by a Justice of this Court 
sitting in the Circuit Court. There is a right of exception on the 
law to the Supreme Court in Banco; 

When an exception is taken to a decree in divorce as against the 
evidence, the Appellate Court will only examine the evidence to 
ascertain whether or not there is evidence to sustain the decree 
made, 


Opinion of the Court by Jupp, C. J. 

This is a libel for divorce, heard by Mr. Justice McCully 
at the November Term, 1881, of the Circuit Court of the 
Third Judicial Circuit. The ground alleged is adultery; the 
respondent denied his guilt, recriminated the adultery of the 
libellant and alleged his wife’s cohabitation with him after the 
accusation of his adultery. 


HAWAIIAN REPORTS, 1882. 449 


Eugenia Briggs v. Robert Briggs. 


The learned Justice denied the divorce on the proofs, to 
which the libellant excepted. The point is made by the respond- 
ent that there is no appeal to this Court from a decree of a 
Justice of this Court presiding at a Circuit Court. 

An examination of the Act of 1870, on Divorce (Section 10 
of Chapter 16,) makes it plain that there is a right of excep- 
tion on the law. If the exception should be sustained the 
case would be sent back for retrial. The amendment of 1878, 
conferring jurisdiction upon a single Justice of the Supreme 
Court, instead of the Court consisting of a Justice of the 
Supreme Court and a Circuit Judge, does not alter or amend 
the right of exception. But there is no appeal on the facts. 

An exception, however, to the decree of the Justice presid- 
ing at the Circuit Court as against evidence is an exception in 
law, and this we consider is what was allowed in this case. 

Following the case of Hana vs. Mehekula decided at the 
Special Term of the Supreme Court, (November, 1881,) we 
examine the evidence sent up, only so far as to ascertain 
whether or not there is evidence to sustain the decree made. 

Having done this, we find that there was evidence to sustain 
the finding of the Court, and, therefore, the exception is over- 
ruled. 

R. F. Bickerton for libellant. 

W. C. Jones for respondent. 

Honolulu, February 3, 1882. 
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ROBERT BRIGGS vs. J. R. MILLS. 


ON EXCEPTIONS, 

A VERDICT WAS RENDERED October lith. The defendant duly excepted 
to the verdict and moved for a new trial, on the ground of excessive 
damages. On the 7th of November defendant filed affidavits that 
he had discovered new and important evidence; 

Hern, that the evidence could not be considered, since a motion for 
new trial on the ground of newly discovered evidence was not filed 
in ten days after the verdict. Section 1156 of the Civil Code is 
imperative as to time of filing such motion. 

Sections 51 to 54 inclusive of Chapter 32 of the Laws of 1876, allow the 
wife of a defendant in an action of crim. con. for damages, to give 
evidence against her husband, it not being a communication made 
to her by her husband, and this not being a criminal proceeding. 


Opinion of the Court by Jupp, C. J. 

This is an action of crim. con. tried at the last October Term 
of this Court. The verdict was for the plaintiff, damages 
$2,000. 

The defendant excepted to the verdict and moved for a new 
trial on the ground that the damages were excessive, but this 
point was abandoned at the argument. The defendant also 
took an exception to a ruling made at the trial by the Court, 
which will be considered later. 

The verdict was rendered on the 11th October, and the 
Court adjourned on the 29th. On the 7th November, counsel 
for defendant filed certain affidavits alleging the existence of 
evidence, newly discovered, of great importance, objection be- 
ing made to their being entertained as being filed too late, and 
this Court is asked to consider this question. 
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On this point we hold that either there should be a separate 
motion for a new trial made, if it is founded upon the dis- 
covery of new evidence, or it should be mentioned among the 
other grounds in the original motion. Reference to the motion 
on file discloses that newly discovered evidence is not men- 
tioned, and no new motion was made. As to the time of filing 
such a motion, the Statute, Section 1,156 of the Civil Code, 
seems to us to be imperative, Ten days are allowed after the 
rendition of a verdict or judgment on which to file a bond and 
motion for a new trial “for any cause for which by law a new 
trial may and ought to be granted.” 

Rule 6 requires affidavits to be filed in support of motions 
grounded on facts. We have no doubt that the Court has tlie 
power to extend the time for filing additional affidavits in sup- 
port of such a motion, but the motion and bond and some 
affidavit must be filed within ten days after the verdict. 

The exception is to the ruling of the Court in admitting the 
evidence of Mrs. Mills, the defendant’s wife, who was called 
as a witness by the plaintiff. , 

Section 51 of Chapter 32 of the Laws of 1876, consolidating 
the rules of evidence, declares that parties to an action and 
the husbands and wives of such parties respectively shall 
(except as hereinafter mentioned,) be competent and compel- 
lable to give evidence. The exceptions are mentioned in 
Section 52, where the testimony of a defendant in a criminal 
proceeding is treated, and in Section 53, where it is enacted 
“that nothing herein contained * * * * * * x * 
shall in any criminal proceeding render any husband compe- 
tent or compellable to give evidence against his wife, or any 
wife competent or compellable to give evidence against her 
husband, except in such cases where such evidence may now 
be given,” and allowing in a criminal proceeding the testi- 
mony of husband or wife for the defense. 

Briefly, Section 51 renders competent and compellable the 
testimony of a wife for or against her husband in all cases and 
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vice versa, and Section 53 excepts criminal proceedings from 
the operation of this rule, and in these this testimony is not 
allowed, except for the defense. It is urged upon us that 
this suit is in the nature of a criminal proceeding. We do 
not think so. This is a civil action for damages. The result 
of this suit can have no effect upon a criminal prosecution 
against the defendant. In such a case all the facts would 
have to be proven aliunde and without reference to this suit. 
If the basis of this action, the defendant’s adultery with plain- 
tiff’s wife, is made by our law a criminal offense, it has no 
effect to make this action for damages partake of the nature of 
a criminal proceeding. 

The evidence of Mrs. Mills, not being a communication 
made to her by her husband during marriage, was properly 
admitted under our law, and the exceptions are accordingly 
overruled. 

S. B. Dole for plaintiff. 

R. F. Bickerton and W. C. Jones for defendant. 

Honolulu, February 4, 1882. 
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T. SPENCER, JR., BY T. SPENCER, HIS NEXT FRIEND AND 
GUARDIAN, vs. PARKE. 


ON EXCEPTIONS. 


A PETITION IN BANKRUPTCY sworn to by an attorney in fact was 
properly sworn to where the power authorizes the attorney “to 
take all lawful means by suit or otherwise for the recovery of debts 
due the creditor, and to compromise, agree for, and settle the 
same,” and to make, seal, and deliver all instruments necessary or 
proper in the premises. 
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Further, it was not necessary for defendant to show de novo that T. 
Spencer was properly adjudicated a bankrupt. Such adjudication, 
however, was not sufficient to show T. S. insolvent. 

The order to defendant commanded him to take possession of all the 
property of T. S. doing business under the name of T. S., Jr., at 
Hilo. The inventory in defendant’s return is labelled “Inventory 
of goods seized in store of T. S., Jr.” The return proper says: By 
virtue of the within order I took into my possession all goods of 
T. S. and T. S., Jr., in Hilo; 

Herp, this return does not admit property to be the plaintiff’s. But 
if so, defendant owed no duty to plaintiff and his admission is not 
a conclusive admission. 

The possession of goods seized was shown to be actually in T. S. and 
not in T. S., Jr. This was a badge of fraud, if now claimed by T. 
S., Jr.; and against proof of insolvency of T. S. any bill of sale to 
T. S., Jr., would be void. 

The evidence was sufficient to show defendant’s right to take goods 

not recovered of him below. 


Opinion of the Court by AUSTIN, J. 

This is an action of replevin tried in the Court below before 
Mr. Justice Judd and a jury. 

_ The plaintiff had a recovery of part of the property claimed 
specifically and of half of the residue thereof. From this 
verdict and the judgment entered thereon the plaintiff dissents, 
and files his bill of exceptions. 

The defendant justified the seizure and detention of the 
property claimed by the plaintiff under an order issued in the 
bankruptcy proceedings against Thos. Spencer. 

All the proceedings in bankruptcy, in that case, were put in 
evidence, including the petition, the adjudication of Thos. 
Spencer as a bankrupt, and the appointment of his assignees. 

The plaintiff excepts to the validity of the petition because 
sworn to by a purported agent of the-creditor under a power 
of attorney not sufficient to authorize the oath, or the taking 
of the proceeding in bankruptcy, or the filing of the bond 
therein required. 

On looking at the power of attorney it authorizes the attor- 
ney to “take all lawful means by suit or otherwise, for the 
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recovery of debts due Andrew Welch, the party granting the 
power, and to compromise, agree for, and settle the same, 
and to make, seal and deliver such acquittances, receipts, dis- 
charges, satisfaction of mortgage and other instruments as 
may be necessary or proper in the premises.” 

We have no doubt this power authorized P. C. Jones, the 
attorney by substitution for Welch, to proceed in bankruptcy 
against Thos. Spencer and to give the bond required. The 
oath was taken by Mr. P. C. Jones, the attorney in fact, for 
the petitioning creditor. This was sufficient under Section 
963 of the Civil Code, and in analogy to Section 1,099 as to 
oaths in civil actions. There is no requirement that the oath 
shall be personally made by the party in interest. 

The proceeding was therefore properly begun. The Court 
acquired jurisdiction, and the subsequent proceedings are 
regular. 

The plaintiff asked the Court to charge the jury that the 
defendant was required to show de novo that Thomas Spencer 
was a bankrupt and was properly so adjudicated. We think 
the record was proof of the regularity of all the proceedings 
taken, and no proof against it was made or probably could be 
made by the plaintiff. The objection was technical. The 
assignees in bankruptcy are not yet required to fight over 
anew upon every claim made against their estate as assignees, 
their title to act as such. 

Under the Bankruptcy Act of the United States lately 
repealed, the record was made presumptive proof of all the 
proceedings, and a certified copy of the assignment conclu- 
sive proof of the title of the assignee to the property of the 
bankrupt and his right to sue therefor. By virtue of the 
assignment and adjudication in bankruptcy the title of the 
bankrupt to all his property, including property conveyed in 
fraud of creditors, and all rights in equity, are at once vested 
in the assignees, relating back to the commencement of the 
proceeding in bankruptcy. Bump on Bankruptcy, pp. 341, 
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430, 436, 438, 473, 482. United States Statutes at Large, 
Sections 4,992, 5,044, 5,046, 5,047, 5,049. 

Without these special provisions the proper commencement 
of the proceeding and the formal adjudication and assignment 
would have been held conclusive as to all the world as to the 
right of the assignee to stand in place of the bankrupt and his 
creditors as to all his assets. Thereby no possible injury could 
arise to the plaintiff. The presiding Judge properly so held 
on the trial below. 

As matter of fact proving Thomas Spencer a bankrupt did 
not prove him insolvent and show title for the creditors in this 
case and other proofs were required and were made. 

The plaintiff also claims that the return of the defendant as 
Marshal admits the goods replevied to be the property of the 
plaintiff, and that thereby he is estopped from denying it. 
The order commanded the Marshal to take possession of all 
the property of Thomas Spencer, doing business under the 
name of Thos. Spencer, Jr., at Hilo. 

Under that order the defendant took the property in ques- 
tion. He labels his return: “Inventory of goods and mer- 
chandise seized January 20, 1881, in the store of Thomas 
Spencer, Jr., by order of Supreme Court.” 

The return proper says: “By virtue of the within order I 
did on the 20th January, 1881, take into my possession all the 
goods and effects of Thomas Spencer and Thomas Spencer, Jr., 
in Hilo.” 

This is not a return which admits the property in issue 
here to be the plaintiff’s. It specifies no property to belong 
to the plaintiff. It refers, following the language of the order 
of seizure to “the property of Thomas Spencer, doing business 
under the name of Thomas Spencer, Jr.” 

The Marshal and his deputy knew they had no right under 
the order to take any but the property of Thomas Spencer, 
and they seized that and intended to so return. But even if 
the language used could be construed as an admission of title 
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to any part of the property in the plaintiff, it does not estop 
the defendant. 

The cases cited by the plaintiff’s counsel are not in point 
here. They hold an estoppel in favor of those to whom the 
officer owes a duty. 

In this case the defendant owes no duty to the plaintiff. He 
holds in opposition to him. The plaintiff is not a party to 
the order. He stands as a stranger to it. A direct admission 
that he or any other stranger owns the goods he was directed 
to seize as Thomas Spencer’s cannot preclude the defense by 
the officer or those whom he represents. 

This admission stands like the admission of any other party. 
It is evidence, but may be explained or contradicted. The 
defendant was not called upon to say or do anything about the 
plaintiff's property. If he made any report about it, it is 
surplusage. 

The plaintiff further excepted to the refusal of the Court to 
charge that the action is supported by evidence that the 
plaintiff had the possession of the goods when taken, and that 
the burden of proof to show title out of the plaintiff is then 
on the defendant. 

The Court we think rightly charged that the burden of 
proof was on the plaintiff. The actual possession of the goods 
replevied was shown to be in Thomas Spencer. Whether he 
held personally or as guardian for the plaintiff, Thos. Spencer, 
Jr., was a question of fact for the jury. That Thomas Spencer 
was in possession was claimed as a badge of fraud by the de- 
fendant. If the defendant’s proof showed that Thomas 
Spencer was insolvent, and must have paid for the goods re- 
plevied, a title claimed by Thos. Spencer, Jr., by any bill of 
sale would be void while Thomas Spencer remained in pos- 
session, by all the leading kindred cases since Twyne’s case, 
decided in 1602. Benjamin on Sales, Sections 484, 485, and 
486. The burden of proof was on the plaintiff in this case. 
See Greenleaf’s Evidence, Vol. 2, Section 563; Merritt vs. Lyon, 
3 Barb., 110-12. 
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The only remaining point of the plaintiff is that there is 
literally no evidence tending to show that the goods claimed 
were the goods of Thomas Spencer. 

Upon this point we are clearly of the opinion that, in so far 
as the verdict was in favor of the defendant, there was suffi- 
cient evidence to support it. 

The exceptions are, therefore, overruled. 

A. S. Hartwell and E. Preston for plaintiff. 

F. M. Hatch for defendant. 

Honolulu, February 3, 1882. 
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F. ENos vs. WA SING. 


ON APPEAL FROM THE COMMISSIONERS OF PRIVATE WAYS, ETC. 


THE DEFENDANT, over whose land a right of way was claimed by 
plaintiff, having dug away and reduced in width the banks between 
kalo patches anciently used by plaintiff and his grantors as a right 
of way, the Court awarded him a right of way by necessity through 
another and more convenient portion of defendant’s land. 


Opinion of the Court by McCuLty, J. 

In this case the Court heard testimony at large for both 
parties in addition to the record of Commissioners, and after- 
wards visited and made a careful examination of the locality. 
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From the testimony and from our observation of the prem- 
ises, we are satisfied that the complainant has had his exit 
and entrance through the defendant’s premises by some kua- 
unas or taro patch banks, and that there is not now and prob- 
ably never has been a way as the defendant’s witnesses support, 
viz., in a northerly or mauka direction along the Pahoa stream, 
and coming out near the bridge on the main road to Maunalua. 

We are of opinion, from observation that the particular 
banks claimed by the plaintiff were those which had been 
used for a way in late years, although the evidence is that 
when the defendant’s land was not in cultivation or but par- 
tially cultivated, travel was not strictly confined thereon. 
There was at all times some way through the defendant’s prem- 
ises, and there must be now from necessity somewhere a way 
through them. 

The defendant has, however, entirely cut away a portion of 
said way and reduced it to a water patch, for taro or rice, and 
another portion he has cut down to a foot or less in width, 
which is insufficient for even foot passengers. This is the 
way awarded by the Commissioners. It appeared to us on 
inspection that this obliteration and reduction of the road had 
been very recently done, probably since the award of the Com- 
missioners. 

The removal of the slight fences as we saw them, would 
not give the plaintiff the relief he seeks. There is, however, 
a kuauna or bank, which is spoken of in the testimony as hav- 
ing been sparsely planted with sweet potatoes in order to bar 
travel over it, which would afford a direct and convenient way 
for most of the distance to the public road. 

Having found that the plaintiff is entitled to a road of neces- 
sity, and that he has hitherto enjoyed it by traversing some 
part of the defendant’s land, we award him as follows: 

A right of way by the last said kuauna which is the kuauna 
starting from near the east and mauka corner of plaintiff's 
premises, and running in an easterly direction about at right 
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angles to the road, coming out through the bars now being 
makai of defendant’s house. This way to be made by the 
defendant three feet wide in those parts where it is now less 
than that, with right of exit by the defendant’s bars, which 
the plaintiff must put down and up as he uses them, but this 
award does not give to plaintiff the right to fence in the way 
hereby awarded. Costs divided. 

J. L. Kaulukou for plaintiff. 

Castle & Hatch for defendant. 

Honolulu, February 1, 1882. 
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NEIL CAMPBELL, GUARDIAN, ET ALS. vs. MANU ET ALS. 


ON EXCEPTIONS FROM THE THIRD CIRCUIT. 
A SEAL IS NOT ESSENTIAL to the validity of an instrument in writing 
for the conveyance of land. 


Opinion of the Court by McCULLY, J. 

From the November Term, 1881, of the Third Judicial 
Circuit Court upon exception to refusal of the following in- 
struction: “That the instrument under which plaintiffs claim 
title, purporting to be a deed, is not properly executed to con- 
stitute a deed, and plaintiffs cannot recover under it as it con- 
tains no seal and, as it purports to be signed, sealed and 
delivered by Inaina, and nowhere does it appear that it was 
so sealed.” 
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In Wood vs. Ladd et als., lst Haw. Rep., 17, October Term, 
1847, Chief Justice Lee says: ‘There is no law of this King- 
dom making seals necessary to the validity of such instru- 
ments (mortgages), and the objection can be urged only on 
that authority of the laws of other countries * * * as 
there is no statute or common law in Hawaii making them 
necessary. We are of the opinion that no deed could be in- 
validated for their want.” 

Upon the high authority of the learned Chief Justice who, 
to a large extent and so wisely, laid the foundations of our 
Hawaiian Jurisprudence, and upon the undisturbed acquies- 
cence in this doctrine for more than thirty years we may rest 
this case, unless it shall appear that subsequent legislation has 
made a seal requisite to the validity of a deed. But it is 
agreed that there is still no statute in this Kingdom which 
requires estates in lands or conveyances to be made by writ- 
ings under seal. This Court has repeatedly had occasion to 
say that the common law of England is not in force in this 
country any further than its reasonings and principles may be 
adopted by the Courts. Civil Code, Section 823. The King 
vs. Agnee et al., 3d Haw. Rep., 106. 

Our Statute of Frauds, Section 1,053, Civil Code, provides 
that no action shall be brought or maintained upon any con- 
tract for the sale of lands unless it shall be in writing and 
signed. Nothing else is required by statute to make a deed 
but the signature thereof. At common law, signing as a part 
of the execution of a deed is unnecessary, but the sealing of 
deeds was indispensably necessary, in order to their validity, 
at least after the time of Edward III., 3d Washburn R. P., 
pp. 270, 271. The elaborate argument of counsel for the 
defendant is founded on the above doctrine, and would be 
conclusive if the common law were here in force. 

There is good reason, in our view, for not finding the com- 
mon law binding here in this respect. Chief Justice Lee, in 
the case cited, felt constrained by the “rank injustice” of 
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holding that deeds made in the ten years preceding were void 
for want of seals. We may say that upon that decision, never 
modified by statute a countless number of deeds have been 
executed without regard to sealing. The omission to pre- 
scribe sealing as a requisite to a conveyance of real estate in 
the subsequent statute prescribing signing, presumptively dis- 
penses with the seal in this Kingdom, and to hold otherwise, 
upon the ground simply of the common law doctrine, and 
contrary to a permitted usage ever since there was individual 
ownership of land and deeds were made in this Kingdom 
would be a pernicious instance of judicial legislation. 

Exception overruled. 

A. N. Hartwell for plaintiff. 

E. Preston for defendant. 

Honolulu, February 6, 1882. 
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ANTONE PEDRO vs. CHUN YUN FAN. 


ON APPEAL FROM THE INTERMEDIARY COURT OF OAHU ON POINTS 
OF LAW. 


THE PLAINTIFF CLAIMED under a royal patent to Paewahine, dated 
July 19, 1862, in confirmation of the “Mahele” of 1848, and of an 
award of the Minister of Interior dated January 15, 1862, granting 
one-half of a land, according to a survey made March 22, 1862. 
The Government granted to Jose by a royal patent dated April 7, 
1862, the other half of the land, describing the dividing line, “thence 
10° west, 12 chains, dividing in the middle of this land, separating 
the western half to Paewahine ;” 
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Hern, it was the intention of the patent to Jose to convey only the 
remaining or eastern half of the land. 
Also, that in case of conflict the title to Paewahine should prevail. 


Opinion of the Court by Jupp, C. J. 

This is an action of trespass quare clausum fregit, begun in 
the District Court of Ewa, Oahu, and brought by appeal of 
defendant to the Intermediary Court and again to this Court 
in Banco on the law involved. 

The plaintiff holds under Royal Patent No. 4,526, dated the 
19th July, 1862, upon confirmation of “Mahele” No. 18 to 
Paewahine, and grants one-half, being the western side of the 
land of Kaluaolohe situated at Waiau, Ewa, Oahu. 

The defendant holds under Royal Patent No. 2,861, dated 
the 7th April, 1862, granted to one Jose. It appears that the 
portion of land upon which the alleged trespass was committed 
is brought by plaintiff’s surveyor within the limits of his 
patent, and it is also brought by a survey made in accordance 
with defendant’s patent within the limits of this patent. 

It is claimed by defendant that as this territory is included 
within the descriptions of both the patents, the oldest in date 
must prevail. 

The plaintiff’s patent was granted, as we have said, in con- 
firmation of the “Mahele” or division of 1848, which His 
Majesty Kamehameha III made with his chiefs and people. 
This Mahele title was inchoate and the duty devolved upon the 
one receiving it to present it to the Land Commission for a 
formal award upon it. Many persons neglected to do this and, 
accordingly, on 24th August, 1860, an Act was passed which 
authorized the Minister of Interior to receive such Mahele 
titles, and to issue awards pursuant to them. This was done 
in the case before us and the award was made on the 15th 
January, 1862. As the law stood, the party receiving an 
award for one undivided half of an ili or other denomina- 
tion of land was required to have surveys made, dividing the 
land and describing each portion. The survey was accord- 
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ingly made. It bears date the 22d March, 1862, and in due 
course a royal patent was issued thereupon. Meanwhile the 
Government sold its half of the ili to one Jose by the royal 
patent under which the defendant holds. 

We are of the opinion that as the Government was entitled 
to only one-half of the ili it could convey no more than one- 
half to the purchaser. The Government had already by the 
award issued by the Minister of Interior granted the other, 
the western half, to the plaintiff’s grantor and this must be 
treated as the elder title, in case of any conflict in the surveys. 
Such a conflict is indeed testified to, but the survey in the de- 
fendant’s patent describes the line dividing the ili into two 
parts as follows: “Thence 18° west 12 chains dividing in the 
middle of this land, separating the western half to Paewahine, 
etc.,” and the intention of the patent is manifestly to describe 
and convey only the remaining (or eastern half) of the land to 
the purchaser, and each patent grants 3144 acres. We must 
hold that as the territory trespassed upon is included within 
the limits of the patent of plaintiff, it is his land, for it comes 
within his half, and he may recover for the trespass. 

The point does not come properly before this Court on this 
appeal, but we are strongly of the impression that both these 
surveys were made contemporaneously and by the same per- 
son, and that it is unlikely that there is any real conflict 
between them, and that a comparison by skillful surveyors 
would show this. 

Judgment of Intermediary Court confirmed. 

F. M. Hatch for plaintiff. 

A. 8. Hartwell for defendant. 

Honolulu, March 7, 1882. 
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J. BURROWS vs. PAALUHI. 


ON APPEAL FROM THE INTERMEDIARY COURT OF OAHU ON POINTS 
OF LAW. 


TENANTS IN COMMON OF PASTURE LAND made certain rules in writing, 
regulating the management of their land. 

A rule of this company that no owner should rent out the right of 
pasturage without the consent of the manager ; 

Herp, such rule, until rescinded, was binding upon the owners and 
lessees haying notice. 


Opinion of the Court by Jupp, C. J. 

This case is brought under the provisions of the Civil Code 
referring to Pounds and Estrays, etc., (Section 244 et seq.,) to 
determine whether the defendant lawfully impounded the 
cattle of plaintiff. 

From the record of testimony on file it appears that one J. 
Kanui is a shareholder in a company (Hui) owning a tract of 
land in Manoa valley. He leased by an instrument exhibited, 
“Kona kuleana iloko o ka aina o ka poe Hui ma Manoa,” 
that is, his interest in the land of the company for $15 per 
year, the lease dated April 28, 1880, and without specifying 
any term of years. 

There is also exhibited a schedule of thirty rules governing 
this company, signed by the members of it including Kanui, 
and reference is made to rule 18, which may be rendered in 
English thus: Rule 18, “If any member of the Company 
has no animals, or not the full number allowed, and wishes to 
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hire, (the pasture of) the remainder, he shall give it to the 
manager of the Company, who will hire to the full number; 
it is not allowed to the members of the Hui to rent to another 
without the consent of the manager of the Hui.” The manager 
is the defendant. 

By the 9th rule each member was allowed to run fifteen 
head of cattle. In pursuance of the lease plaintiff put twelve 
head of cattle on the land where they remained till they were 
taken up and impounded by the defendant. 

The defence is that the lease to the plaintiff is invalid 
because not made in conformity to the rules of the company. 

The defendant testifies, “Joe Burrows came to me to get 
me to write my name on the lease from Kanui. I refused to 
write my name on the lease because the rules of the Hui 
required that all leases should be made by the luna of the Hui, 
and because the price was too low, only about $1 per head 
per annum. I forbid him from putting his cattle on the land.” 

The plaintiff testifies, “I went to Paaluhi, the luna, with 
Narcisse Perry. He (the luna defendant) said he ought to 
make the lease as he got a percentage of the money. I offered 
to pay him his commission of twenty-five cents on the dollar.” 

It is thus made clear that plaintiff had notice of the rule. 
The title under which the “Hui” hold this land is Royal 
Patent No. 116 to W. H. Rice as trustee for himself and some 
thirty-four other persons, the plaintiff’s lessor being one of 
them. As tenants in common, each one has the right to 
alienate his undivided share either by absolute conveyance, 
or, as in this case, by a lease of the privilege of pasturage, 
unless restricted by some covenant or agreement in writing 
made by all of them. 

We think rule 18 of the Constitution of this Hui is to be 
regarded as a mutual agreement which bound the tenants, so 
long as it was unrescinded, that they would not rent out the 
right of pasturage without the consent of the luna; probably in 
order to avoid confusion, the entry of animals on the land 
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unknown to the luna and the putting on of animals beyond 
the agreed limit of fifteen to each tenant in common. It 
would seem that such a rule mutually made by the owners 
for the regulation of a pasture land of restricted area would be 
binding on parties until mutually rescinded in the method 
agreed upon, and upon their assigns or lessees, provided they 
had notice of the regulation. 

But the luna interpreted the rule to give him arbitrary 
authority to refuse to sanction the lease to plaintiff. He was 
offered his commission and the opportunity of making the 
lease his own act by signing it, and thus bringing it into con- 
formity with the rules. The lessee (plaintiff) had not exceeded 
the right assigned him, for he put only twelve head of cattle 
on the land, whereas he was entitled to run fifteen. The 
luna’s objection that the fee of $15 per year for the privilege, 
was too low would not authorize him to reject it, if the lessor 
was satisfied with the terms. 

We think that the tenant Kanui and his lessee the plaintiff, 
have complied substantially with rule 18, and that the cattle 
put on the land under these circumstances cannot be consid- 
ered as in trespass. 

Judgment of Intermediary Court affirmed, that the plaintiff 
recover his pound fees and the costs of Court. 

R. F. Bickerton for plaintiff. 

Castle & Hatch for defendant. 

Honolulu, March 3, 1882. 
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S. MAGNIN vs. E. FURGIE. 


ON EXCEPTIONS, 


THE COMPLAINT SET FORTH a written agreement dated October 22, 
1881, reciting the receipt of the first annual premium for a policy 
of life insurance, application for which was made to defendant’s 
Insurance Company, and that if approved by the company and a 
policy issued then the receipt was to be given up on delivery of 
said policy, but if application be rejected by the company then the 
premium paid was to be returned upon tender of receipt. 

The complaint alleged that it was agreed orally by the parties at the 
time of paying the money and giving the receipt that if the policy 
was not issued and delivered to plaintiff on the arrival of the steamer 
City of New York in November, 1881, then the money should be 
refunded; the steamer arrived on November 29th, and the policy 
was not delivered. 

The complaint was demurred to. 

HE p, the contract was not ambiguous and as no time was expressed 
therein when the money should be refunded, the law implies that 
it must be a reasonable time. Parol contemporaneous evidence not 
admitted to vary or contradict a written agreement, 

Demurrer sustained. 


Opinion of the Court by McCuLty, J. 

The complaint in this case sets forth a receipt embodying a 
contract, in the following form: 
The Pacific Mutual Infe Insurance Company of California; 

Sacramento, California. 
HONOLULU, October 22, 1881. 

Received from Julius Magnin,of Honolulu, the sum of $335.10 
in silver to become the first annual premium on an assur- 
ance of $5,000 on the life of himself for the benefit of himself. 
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Application for which has been made to the Pacific Mutual 
Life Insurance Company of California. Should said applica- 
tion be approved by said company, and a policy of assurance 
corresponding therewith be issued, then the receipt is to be 
given up on delivery of said policy; but should said applica- 
tion be rejected by said company, then the amount of premium 
money as above named is to be returned upon tender of this 
receipt. E. FURGIE, Agent. 

And further alleges that at the time of the payment of the 
money and giving the receipt, it was covenanted and agreed 
by and between the parties orally, that if the policy of life 
insurance was not issued on the application to be made by the 
defendant, and was not delivered by the defendant to the 
plaintiff on the arrival of the steamer City of New York at 
Honolulu on her return trip from San Francisco, in the month 
of November, 1881, then the said amount should be refunded 
and the application cancelled, with averment that the steamer 
arrived on November 29, the policy demanded and not deliv- 
ered, etc. 

The demurrer is based on the rule that 1 Greenleaf Ev., Bec- 
tion 275, parol contemporaneous evidence is inadmissible to 
contradict or vary the terms of a valid written instrument. 
The plaintiff per contra, that the parol contemporaneous 
agreement supplies a definite term, namely, the day of the 
arrival of the steamer for what was left undetermined and 
ambiguous in the written contract. 

The doctrine controlling this case is compendiously stated 
by Wells, J., in Stoops vs. Smith, 100 Mass., 63, in these 
words: “The principal of law is clear and well settled that 
the obligation of a written contract cannot be abridged or 
modified by or made conditional upon another preceding or 
contemporaneous parol agreement, not referred to in the 
writing itself. But it is equally well settled that for the 
purpose of applying the terms of the written contract to 
the subject matter, and removing or explaining any am- 
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biguity which arises from such application parol testimony 
is admissible and has a legitimate office. For this purpose 
all the facts and circumstances out of which the contract arose 
including the situation and relations of the parties may be 
shown.” 

The plaintiff’s case depends on the combined written and 
parol agreement. He contends that the time for rescinding 
the contract and repayment of the money was left undeter- 
mined in the written instrument, and that the parol agreement 
was necessary to make it complete. 

When the terms are incomplete parol evidence is admitted 
to explain what is per se unintelligible, such explanation not 
being inconsistent with the written terms; thus on a memo- 
randum, “I. O. U. the sum of $160, which I shall pay on de- 
mand to you,” parole evidence is admissible to show the 
person to whom it is addressed, 1 Greenleaf, Section 282, and 
note. The parol agreement is always to be distinguished 
from the evidence of what the parties intended to be under- 
stood by their writing, when the writing is ambiguous. In 
the case before us a new term is sought to be combined by 
parol agreement, whereby the contract to refund the money 
upon the rejection of the application is modified to be a con- 
tract to refund if the policy shall not be delivered to the 
plaintiff upon the return of the steamer in November, and a 
breach of contract would depend on the condition added by 
parol. But if the parties intended this to be their contract, 
they should have so specified it in the writing. The receipt 
which the plaintiff accepted is a complete agreement without 
the specified provision of a date when the policy should be 
delivered or the money refunded. Thus when a lease of coal 
lands said nothing as to the quantity to be mined, but estab- 
lished the price per bushel for all that was mined, it cannot 
be shown by parol that the lessee at the time of signing the 
lease promised to mine all he could dispose of. 

In a policy of insurance on goods in ship or ships from Suri- 
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nam to London, it cannot be shown by parol that a particular 
ship was verbally excepted at the time of the contract, or that 
the risk was not to commence at the specified port of depar- 
ture. Parol evidence is inadmissible to prove that a promis- 
sory note to pay a certain sum on a day named was agreed to 
be continued while the interest was paid. Greenleaf’s Ev. 1, 
Section 281 and notes. 

No time being expressed in the contract when the premium 
should be refunded and the parties be off their mutual agree- 
ment, the law implies that it must be a reasonable time, and 
what is a reasonable time must depend on the circumstances 
of the case, Ellis vs. Paige, 1 Pick. 43, Coffin vs. Lunt, 2 Pick. 
77. A reasonable time must be such as not to injure the 
interests of the parties concerned, Pertu vs. Blood, 5 Pick. 53. 
What is a reasonable time within which an act is to be per- 
formed when a contract is silent on the subject is a question 
of law. Atwood vs. Clark, 2 Greenleaf Rep., 250, but when 
what a reasonable time is depends on certain other contro- 
verted points, or when the motives of the party enter into the 
question, the whole is necessarily submitted to the jury, Hill 
vs. Hobart, 16 Maine 164. 

In an action on a contract in writing which does not express 
the time when it is to be performed, and which consequently 
is to be performed within a reasonable time, it seems that a 
simultaneous, express verbal agreement, that it shall be per- 
formed on a particular day, is not admissible in evidence; 
unless perhaps it may be admissible in connection with other 
facts as bearing on the question of reasonable time. Per 
Shaw, C. J., in Atwood vs. Cobb, 16 Pick. 127. 

Upon this review of authorities applicable to this question 
we hold that the Court below correctly sustained the demurrer, 

J. M. Davidson for plaintiff. 

E. Preston for defendant. 

Honolulu, March 17, 1882. 
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C. J. STEIN va. GIDEON WEST. 


ON EXCEPTIONS. 


In AN ACTION for malicious arrest the Court charged the jury that if 
they found defendant was not actuated by malice the verdict must 
be for defendant; 

HE p, this instruction, given without qualification and definition of legal 
malice, was likely to mislead the jury and so a new trial ordered. 


Opinion of the Court by McCuLty, J. 

Action for malicious arrest. 

The plaintiff took the following exceptions: “After His 
Honor the presiding Justice had charged the jury he was 
asked by the defendant’s counsel to charge that if the jury 
found defendant was not actuated by malice the verdict must 
be for the defendant; that this charge was given, and excepted 
to by the plaintiff’s counsel.” 

The rule of law is well stated in Field on Damages, that 
“the general principle in such cases free from any express 
malice is that the party injured may recover the actual dam- 
age suffered in consequence of the imprisonment, including 
counsel fees and other expenses incurred in procuring a dis- 
charge, loss of time, interruption of business and bodily and 
mental suffering.” And evidence to show that defendant 
acted in good faith and without malice (in the sense of ma- 
levolence) cannot be considered for the purpose of diminishing 
actual (proven) damage suffered. 
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But the instruction asked for and given by the Court per- 
mitted the jury to consider that the whole case for the plaintiff 
depended on the proof of malice in popular sense, i. e., ill will, 
angry feeling, and that the defendant would not be liable for ` 
an arrest which might involve legal malice only, as for in- 
stance, being without probable cause, or for a matter not com- 
ing within the terms of the statute, the defendant having no 
ill ‘will. This instruction, given without qualification and 
definition of legal malice, was likely to mislead a jury, and we 
think a new trial should be had. And it is so ordered. 

F. M. Hatch for plaintiff. 

S. B. Dole and J. M. Davidson for defendant. 

Honolulu, May 23, 1882. 
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THE MINISTER OF THE INTERIOR ad interim vs. JOHN Ñ. 
MCGREW. 


SUBMISSION OF CASE WITHOUT ACTION. 


THE STATUTES requiring notice by advertisement and sale at public auc- 
tion of Government lands and property and leases thereof, do not 
apply to the Hawaiian Hotel property. 


Opinion of the Court by AUSTIN, J. 
In the matter of a submission under Sections 1,140 to 1,143 


of the Civil Code. Between the Minister of the Interior ad 
interim, and John S. McGrew. 
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This submission relates to the Hawaiian Hotel property, 
and the question submitted is whether a clause of renewal, in 
the lease thereof made to Allen Herbert, which lease was for 
five years, and will expire on the first day of September, 1882, 
is a valid clause, and whether the Minister of the Interior 
may act in pursuance of that clause, and execute a renewal 
upon the terms specified therein to John Ñ. McGrew, to 
whom the said Herbert has agreed to assign his interest in 
the said lease and right of renewal, and whether any renewal 
or further lease requires a sale at auction under the statute. 
On examining all the statutes relating to the sale and lease of 
Government lands and property and.their custody, supervision 
and control, and the statutes, relative to the said Hawaiian 
Hotel property, we think the statutes requiring notice by 
advertisement for thirty days of sale or lease, and sale at 
public auction of Government lands. and property, and leases 
thereof, do not apply to the Hawaiian Hotel property. 

By Chapter 5 of the Laws of 1872, p. 6, the Minister of 
Finance is authorized to issue Government bonds to the 
amount of $116,000 for the purchase of that property. 

The preamble to that Act is as follows: ‘“Whereas a public 
hotel has been erected at Honolulu known at present as the 
Hawaiian Hotel; and whereas the said hotel has been erected 
solely for the public benefit, and not for the profit of the pro- 
jectors; and whereas it appears proper, just, and advisable 
that the construction of the said hotel shall be assured as a 
public enterprise, and the ground purchased for the purpose, 
as well as the buildings thereon situated, should be public 
property, therefore, etc.” And by Chapter 36 of the Laws 
of 1872, p. 39, a resolution was adopted in substance, with- 
drawing the custody and supervision of that property from 
the Minister of the Interior, and charging the Minister of 
Finance with the supervision and care thereof in so far as the 
interest of the public treasury therein is concerned. The 
special reason for this change being removed by the payment 
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of the bonds, the custody of this property is now properly 
with the Minister of the Interior under the general law. 

We think the effect of the language quoted and of the acts 
of purchase done in pursuance thereof, plainly show that it 
was designed to withdraw this property from the ordinary 
rules of sale and lease controlling most other Government 
lands and property. We think it would not be for the public 
benefit, always or usually, that this property should be let to 
the highest bidder at a public auction, for a lessee for the hotel 
obtained in this way might not be the person who, in the 
opinion of the Government, would manage it in a satisfactory 
manner and subserve the public interests. And we think 
that it was the intention of the Legislature to leave the leasing 
of this property to the wise discretion of the executive officers 
of the Government. The object of the construction of the 
hotel was not so much the obtaining of a large revenue there- 
from as the securing of a well managed house of public enter- 
tainment. We, therefore, think it was unnecessary, though 
lawful, to advertise for sale the lease above referred to or 
the agreement for possible renewal therein contained, under 
the Law of 1876, Chapter 44, p. 118. 

So, we think that the agreement for renewal is valid and 
binding on the Government. Further the statute of 1876 
provides that all sales of Government land shall be made at 
public auction after not less than thirty days notice by adver- 
tisement in two newspapers, etc. 

It further says that notice of sale, herein above required to 
be made, shall contain a full description of the land to be sold, 
as to locality, area and quality, with a reference to the survey 
which shall be kept in the office of the Minister, open to in- 
spection. 

This language would seem to apply specially to vacant lands, 
and it is properly also applied to leases of such lands. We 
think that the advertisement for the sale of this lease and 
renewal, with the acts at the sale, were an ample compliance 
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with the provisions of the statute of 1876, and on that ground, 
that the clause as to renewal, as well as the lease is valid in 
the hands of the lessee and his assigns. . 

We think it would have been sufficient in the notice, 
properly to describe the property, and to say that a lease 
thereof would be sold at public auction, at the time and place 
and upon the conditions then to be specified. A renewal is a 
customary and frequent incident and condition attached to a 
lease, and often constitutes an important feature for the benefit 
of one or both parties. The act certainly does not require the 
special advertisement of the terms of any renewal. That the 
renewal is optional does not impair its validity. 

To hold it invalid, even if legally it could be one, would 
seem to us a great injustice to the lessee and his assigns. 

We hold that the clause as to renewal is valid, and it can 
be so acted upon by the plaintiff in this case. 

Hon. W. N. Armstrong for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, April 28, 1882. 
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LIENA vs. MARY PAHAU ET AL. 


ON EXCEPTIONS. 


THE PLAINTIFF claimed to recover one undivided half of the lands 
described of which he showed that he was tenant in common with 
defendants, and of which he alleged the defendants had taken the 
exclusive possession. The defendants made a general denial; 


476 HAWAIIAN REPORTS, 1882. 
Liena v. Mary Pahau et al. 


Herp, this must mean also that they have taken this exclusive pos- 
session. 

At the close of the plaintiff’s testimony the defendants moved for 
non-suit on the ground that there was no evidence that defendants 
had had exclusive possession. This being denied by the Court, the 
defendants put on their case and showed that they had had exclu- 
sive possession ; 

HE p, this cured the defect, and on exceptions non-suit refused. 


Opinion of the Court by AUSTIN, J. 

The bill of exceptions of the defendants as amended is satis- 
factory to the Court. 

On now examining the pleadings we find that the plaintiff 
alleged title to and claimed to recover one undivided half of 
lands described, which the proof on his part showed he held 
as tenant in common with the defendants, and of which he 
alleged the defendants had taken the exclusive possession. 

The defendants make a general denial which must be taken 
particularly to mean that they deny also that they have taken 
this exclusive possession of the land. By law the possession 
of a tenant in common of land is “per my et per tout, by half 
or moiety and by all.” Blackstone’s Com., Vol. 2, pp. 191, 182. 

As tenant in common then, the defendants had a right to 
possession of all with the plaintiff but not to the exclusive 
possession. When the plaintiff closed his case, if the de- 
fendant believed that no evidence of this exclusive possession 
had been put in, he might have asked without going into his 
own case, for a direction to the jury to find for the defendants, 
on the ground of this failure of evidence. See Adams on 
Ejectment, p. 135, note 1, and authorities cited. Had it been 
otherwise than a case of tenancy in common or joint tenancy, 
the argument of the learned counsel for the plaintiff on the 
point of possession and claim of possession, in actions of eject- 
ment, might have gone far towards convincing the Court that 
the old technical rule requiring possession to be shown in the 
defendants in all cases ought not to be upheld. The counsel 
for defendants moved for a non-suit, which being denied by 
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the Court, the defendants entered upon their defense and by 
their proofs fully supplied every fact that the plaintiff had 
omitted to show. This cures the error by all the authorities. 
See Jackson vs. Leggett, 7 Wend., 377; Lansing vs. Van 
Alstyne, 2 Wend., 561; Murray vs. Judah, 6 Con., 484; McCot- 
ter vs. Hooker, 8th N. H., 497, 503; Bradley vs. Poole, 98 Mass., 
169-791. 

The exceptions are, therefore, overruled. 

A. 8. Hartwell for plaintiff. 

J. M. Davidson for defendants. 

Honolulu, May 8, 1882. 
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T. R. Foster & Co. vs. LUAIALANI. 


THERE BEING sufficient evidence to sustain the verdict a new trial 
refused. 


Opinion of the Court by Jupp, C. J. 

This is a motion by the plaintiffs for a new trial on the 
ground that the verdict rendered is against the law and the 
evidence. 

The defendant was charged with having refused to serve 
the plaintiffs according to the terms of an alleged contract 
with him, dated the 13th August, 1881. The defendant has 
not worked for plaintiffs, and alleges that he never signed the 
contract, and that his name is not Luaialani but Kalama. 
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The Court charged the jury “that this was a question of the 
identity of the defendant. If he was the same man who 
signed the contract with Foster & Co., as Luaialani, he was 
bound by the contract, no matter how he signed, whether by 
a name not his own or a cross.” 

The evidence laid before the jury, and upon which they 
found their verdict for the defendant, we have carefully 
examined, and are of opinion that there was sufficient evi- 
dence to warrant such a verdict, and accordingly overrule the 
motion. 

S. B. Dole for plaintiffs. 

J. L. Kaulukou for defendant. 

Honolulu, May 9, 1882. 
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H. HACKFELD & Co. vs. E. BAL BT AL. 


ON EXCEPTIONS, 


AN AGREEMENT to discharge the defendants’ indebtedness in consid- 
eration of the surrender by defendant of all his property to plaintiffs 
is an accord, and if executed by delivery of the property there is a 
Satisfaction which is a complete defense to an action to recover the 
indebtedness. 


Opinion of the Court by Jupp, C. J. 
Motion to set aside verdict as contrary to law and evidence. 
This is an action of assumpsit to recover the sum of 
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$38,881.68, balance on a book account. The defendants had 
a sugar plantation on the Island of Molokai, of which plaintiffs 
were agents, and had advanced during a series of years a large 
sum of money to defendants. 

The defendants were unable to pay their indebtedness, and 
plaintiffs were unwilling to make further advances, and a sale 
of the plantation was agreed upon, the money arising from 
the sale to be paid to plaintiffs, and on a surrender of all their 
property; the defendants were to be discharged from their 
indebtedness. This agreement constituted an “accord” be- 
tween the parties, that is, “an agreement between the parties 
to substitute some equivalent in satisfaction of a claim from 
one to the other.” Story on Contracts, p. 982. 

Thus far there is no dispute about the facts of the case. In 
order to constitute a good defense in assumpsit there must also 
be satisfaction, that is, the substituted agreement must be 
executed. “A mere agreement to do a future act is an ac- 
cord without satisfaction which is no defense,” id., and Com. 
Digest, Accord B., 4. See also 5 Johnson, 385, and also An- 
derson vs. Highland Turnpike Company, 16 Johnson, 85, 
where it is held that an agreement to accept a collateral thing 
in satisfaction of a pre-existing debt, is executed by a delivery 
to a person appointed by the party to receive it, and is a good 
accord and satisfaction. 

It is admitted that the agreement was carried out so far as 
the sale of the plantation was concerned. This sale could not 
have taken place without defendants’ consent except upon fore- 
closure at great cost and loss of time, and this consent consti- 
tuted a valuable consideration to the plaintiffs, and after the 
sale there was no way by which Bal could be replaced in his 
former position. The proceeds of this sale reduced the indebt- 
edness from $78,881.68 to the amount sued for; but plaintiffs 
claimed that certain cattle were not delivered by defendants 
and so declined to sign the formal release. 

The correspondence between the parties bearing upon this 
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point as well as considerable testimony was submitted to the 
jury. The letter of H. Hackfeld & Co. to Bal, of June 13, 
1881, says “after having received the six steers from you we 
will be ready to sign your release.” The letter of June 27, 
1881, from same to same says plaintiffs had requested Mr. 
Meyer to receive the steers. The letter of July 25, 1881, 
from same to same asks defendant to account for four head 
of cattle, and the last letter on the files, August 17, 1881, refers 
the matter to Mr. Meyer for settlement. 

Mr. Bal testifies that he had four head of cattle from 
Meyer’s ranch, “one broke his leg and the rest broke out and 
ran back to Meyer’s ranch, and I never sold them to Wong 
Leong & Co.” As Mr. Meyer was the person to whom plain- 
tiffs wished them delivered, the jury very properly inferred 
that this was equivalent to a delivery. Mr. Bickerton testifies 
that the senior member of the plaintiffs’ firm, Mr. J. C. 
Pfluger, after repeated conversations, finally expressed him- 
self as satisfied that the cattle in dispute were in the possession 
of Meyer, and that Meyer had so written him, and that as Bal 
had given up everything, plaintiffs were now ready to give 
him their release. But Mr. Glade testifies that the four head 
in dispute had never been delivered. Subsequent information 
received just before Mr. Pfluger went to Germany that Bal 
was offering one hundred head of cattle at auction, induced 
him to order that Bal should not be let off, and this suit fol- 
lowed and the cattle were on mesne process attached. 

The testimony sent up in the bill of exceptions gives no 
information, as to whether the matter as to the ownership of 
this one hundred head of cattle was gone into before the jury. 
The question for the jury to consider was, whether Bal had in 
fact executed the agreement to deliver up all his property 
and thus make satisfaction, and that it had been accepted as 
such by plaintiffs. 

Upon a review of the whole case we find that there was 
evidence to sustain the view the jury took of the matter, and 
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cannot say that the verdict was against the evidence or the 
weight of evidence. The charge of the Court, it is to be 
observed, was not excepted to. New trial refused. 

B. B. Dole for plaintiffs. 

R. F. Bickerton for defendants. 

Honolulu, May 22, 1882. 
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KALAEOKEKO! vs. D. KAHANU. 


ON EXCEPTIONS. 


A RECORD OF AN ESTATE in Probate containing evidence material to 
plaintiff’s case was offered by plaintiff after the defendant had 
closed. This was refused to be admitted by the Court as not being 
properly in rebuttal ; 

HELp, no error. 

The Court charged, “that if one living on land by consent of the 
owner and while so living began to hold adversely to the owner, 
in order to derive title by twenty years adverse possession the 
owner must have notice of the beginning of his adverse holding ;” 

Hern, no error, it being in accord with Kaaihue v. Crabbe, 3 Haw. 
Rep., 774. 

Intoxication of a juror and his violent conduct in the jury room 
renders him incompetent and vitiates the verdict, he. being one of 
the nine jurors who found the verdict. 

The affidavit of a fellow juror to prove such intoxication, is admissible, 
it not revealing the deliberations of the jury. ` 


482 HAWAIIAN REPORTS, 1882. 


Kalaeokekoi v. D. Kahanu. 


An invitation to the jurors to dinner given by the successful defend- 
ant while the jury were leaving the Court room and accepted by 
them is improper conduct and a species of bribery. 


Opinion of the Court by Jupp, C. J. 

This was an action of ejectment to recover a piece of land 
in Honolulu. 

The first exception is to the refusal of the Court to allow 
the record offered by the plaintiff after defendant had closed, 
of the proceedings in probate, in the matter of the estate of 
Kalaeokekoi, sen., in 1860, wherein the estate was decreed to 
Keaka, the mother of the plaintiff. The evidence was direct 
testimony for the plaintiff, and he had his opportunity of 
introducing it when he was putting his case to the jury. It 
did not rebut the new matter introduced by the defense, and 
the Court was right in refusing to admit at this stage. 

The second exception is to the following charge of the 
Court: “That if one living on land by consent of the owner, 
and while so living began to hold adversely to the owner, in 
order to derive title by twenty years adverse possession, the 
owner must have notice of the beginning of his adverse hold- 
ing that he so held.” 

In Kaaihue vs. Crabbe, 38d Haw. Rep., 774, this Court 
adopted the views of Washburn as laid down in his 2d volume 
on real estate, p. 490, as follows: “Where, therefore, one 
enters in subserviency to the title of the real owner, there 
must be a clear, positive and distinct disclaimer and disavowal 
of the title under which he entered, and an assertion of an 
adverse right brought home to the owner in order to lay a 
foundation for the operation of the Statute of Limitations.” 
The charge to the jury given accords with this decision and 
was right. 

The remaining exceptions are withdrawn. We now con- 
sider the motion for a new trial on the ground of the alleged 
incompetency of the juror, J. Hamauku, by reason of his 
intoxication, and the alleged improper influence exerted by 
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defendant over the jury. The affidavit of Rev. H. H. Parker 
is to the effect that for the last few months the said juror has 
been in a state of mental aberration, sometimes complete and 
sometimes only partial, caused by excessive drinking as the 
defendant believes. The clerk of this Court deposes that the 
said juror appeared to him to be under the influence of intoxi- 
cating liquor while sitting as a juror. 

The affidavit of Levi Isaac, one of the jurors, is objected to 
under the ruling of the case of Rex vs. Kahalewai, 3 Haw. 
Rep., 465, which decided that jurors cannot be permitted to 
disclose their deliberations and proceedings while consulting 
together, on the ground that their communications are confi- 
dential and secret and should be kept so. But this affidavit, 
so far as it describes the violent actions and extraordinary 
conduct of the juror Hamauku, as indicating a state of intoxi- 
cation while in the jury room, is admissible without trans- 
cending the principle of Kahalewai’s case that the sanctity of 
their discussions is to be preserved. The Court is itself aware 
of the proceedings of the jury when they came into Court. 
The juror Hamauku declared that he was foreman and that 
their verdict was unanimous for the defendant. Thereupon 
several of the jury declared that they had not come to a 
conclusion and that the verdict was not unanimous, and four 
jurors appearing to dissent, the Court said that there was no 
verdict and sent them back for further deliberation, and they 
afterwards returned a verdict for the defendant, three dissent- 
ing. The Court is of the opinion that the juror Hamauku 
was not in a condition of mind to give the case the consider- 
ation which the law requires, and that the affidavits show such 
misconduct on his part as would vitiate the trial. He was 
one of the nine who found the verdict, and being incompetent 
by reason of intoxication there was no legal verdict. 

There are other affidavits submitted showing that the 
defendant, immediately on the verdict being rendered in his 
favor, invited the jury to dine at his expense. This was done 
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even while the jury were leaving the Court room. The proof 
is made also that the jury accepted the invitation and were 
treated to a dinner in a public restaurant in our town. This 
was a reward given by a successful suitor to the jury, as if 
they had shown him a favor which was thus to be compen- 
sated. Whether this was in pursuance of a promise to this 
effect made before the trial it is impossible to say. But 
whether it was so or not, we cannot allow this to pass unre- 
buked, for if this ‘practice should be continued, juries would 
be led to expect such favors in every case, and a tacit under- 
standing that certain parties if they should win would treat 
the jury would be equivalent to a promise to treat them, and 
the jury would be tempted to let the verdict go in favor of 
that one of the parties litigant whose liberality or means 
would ensure them the most generous entertainment. Juries 
are to discharge their responsible duties without expectation 
of receiving favors of any description from successful parties. 
Such practices are a species of bribery, and if, when brought 
to the notice of the Court, they should be overlooked, they 
would encourage still greater corruption. 

The public treating of a jury by a successful litigant was an 
indecent and demoralizing spectacle, and tended to bring the 
administration of justice into disrepute. For the above rea- 
sons a new trial should be granted and it is so ordered. 

S. B. Dole and J. L. Kaulukou for plaintiff. 

J. M. Davidson for defendant. 

Honolulu, May 23, 1882. 
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MAHOE vs. PUKA AND J. N. PAIKULI. 


ON EXCEPTIONS. 


WRITTEN AGREEMENTS made by parties owning land in common, in 
regard to the management of their property, should be enforced by 
the Courts as far as possible. 

A by-law was made by tenants-in-common that special meetings of their 
number could he held, provided the yn or manager was asked ; 
Hern, to mean that a special meeting for the transaction of business 
could be called by a majority of the members, in case the luna had 

been asked to do so and had refused. 


Opinion of the Court by Jupp, C. J. 

The land of Waikane in Koolaupoko, Oahu, is owned by a 
number of Hawaiians who have associated themselves as a 
hui or partnership under a constitution. By the constitution 
it appears that the business of the association is to be trans- 
acted by a Luna (or Superintendent) and a Secretary who are 
to be elected by the members, but the constitution does not 
prescribe the length of the term of office, nor that a majority 
or plurality or any other proportion of votes is necessary to 
elect. 

The plaintiff in this action claims to have been elected Luna 
at a meeting of the members and that thereby the old officers 
who are defendants were displaced from office. He brings 
this action to recover the books of the hui and the cash in 
hand, and the jury found a verdict in his favor. 

The following points are raised by the exceptions: 
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1. That the Court erred in instructing the jury that the 
7th by-law of the hui which provides for special meetings did 
not prevent special meetings being called by a majority of the 
hui. 

2. That the Court erred in refusing to charge that under the 
said by-law 7 no private member of the hui could call a legal 
meeting of the hui. 

3. That the Court erred in refusing to charge that a ma- 
jority of the members of the hui could not under the by-law 
of the hui call a meeting unless it was shown that the Luna of 
the hui had been requested to call a meeting and had refused, 
according to Section 7. 

The Court charged that the hui was properly controlled by 
the majority or those representing them, and that if the jury 
found the plaintiff was the constituted officer by such majority 
they should find for the plaintiff. 

By-law 7 we translate as follows: “There shall be quarterly 
meetings of this association. The Luna shall make a report to 
the association of the numbers of persons renting the land by 
leases, and of the money received by him. But the first part 
of this article shall not apply if there shall be an emergency 
in reference to the hui or a member of it, provided the Luna 
is asked.” 

We are of opinion that where parties owning land enter 
into written agreements as to the management of their prop- 
erty, whether these take the form of articles of copartnership 
or of a constitution and by-laws, as in this case, these should 
be upheld and enforced by the Courts as far as is possible 
to do so. If these agreements are found to work disadvanta- 
geously, they can be amended, and if they should be found to 
be oppressive or subversive of the right of the minority, the 
Courts would relieve them. 

In the case before us, the 7th by-law requires that in cases 
of emergency (pilikia) special meetings may be called, but as 
we understand it, the Luna must be asked to call the meet- 
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ing. In case of his refusal to do so, then the way would be 
open for any member of the hui to call the members together. 
It is possible that a request was made to the former Luna (the 
defendant Puka) to call the special meeting at which the ma- 
jority of the hui ousted him from office. The evidence in the 
case is not sent up with the bill of exceptions, and we have 
no certain means of ascertaining this fact. It seems to us, 
however, that the learned Justice who presided at the trial 
should have charged as requested by the defendants’ counsel 
in his third prayer for instructions and for this reason a new 
trial is ordered. 

R. F. Bickerton for plaintiff. 

S. B. Dole for defendants. 

Honolulu, May 30, 1882. 
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H. HAcKFELD & Co. vs. LEE Loy, THE MAKEE SUGAR Co., 
GARNISHEE; C. AFONG, CLAIMANT. 


ON EXCEPTIONS. 


THE DEFENDANT had legally assigned his right to the proceeds of cer- 
tain sugar cane in the hands of the garnishee to C. A.; 
HE Lp, that the garnishee must be discharged. 


Opinion of the Court by Jupp, C. J. 
We have carefully considered the facts of this case and the 
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argument of counsel, and sustain the decision rendered by 
Mr. Justice McCuLiy, March 1, 1882. 

The case of Ellis vs. White, 3d Haw. Rep., 205, is referred 
to by plaintiffs, and it is proper to add that the fact of the 
non-record of the power of attorney would be important, if 
this was an action by the holder of subsequent but recorded 
mortgage of chattel property against the holder of a prior 
unrecorded mortgage, but in this case as the defendant Lee 
Loy had legally assigned his credits with the Makee Sugar 
Co., to Afong, there is nothing in the garnishee’s hands which 
can be attached. It must be borne in mind that no tangible 
chattel property was assigned but merely the right to take 
the proceeds of the sugar cane, i. e., a chose in action. 

The question of the solvency or insolvency of the defendant 
Lee Loy when he made the assignment is not raised in the case. 

We think that Afong is entitled to this fund. 

Garnishee discharged. 

In Wing Wo Tai vs. Lee Loy, et al., the same judgment must 
be entered. 

S. B. Dole for plaintiffs. 

A. S. Hartwell for Afong. 

Honolulu, May 31, 1882. 


OPINION OF MR. JUSTICE McCULLY. 


The trustee company makes answer that at the date of ser- 
vice they had $1,867.28 to the credit of defendant in account 
current, but that one C. Afong claims a lien or charge on all 
moneys owing to said Lee Loy by said company. The said 
C. Afong appears before the Court and exhibits (1st) an in- 
strument executed November 22, 1879, by the defendant, 
whereby, in consideration of $6,000 advanced to grow a crop 
of sugar cane upon certain lands under an agreement with the 
trustee company, and of further advance to be made, he 
mortgages “the said growing crops of sugar cane” to C. 
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Afong, constitutes him attorney irrevocable to sell, etc., and 
to receive the proceeds; (2d) a power of attorney in the fol- 
lowing terms: 

Know all men by these presents that I, Lee Loy, of the Dis- 
trict of Hilo in the Island of Hawaii, being indebted to C. Afong 
of Honolulu in the Island of Oahu, the sum of over $6,000, and 
being desirous to secure payment thereof with interest as far 
as I may by these presents, do hereby irrevocably constitute 
and appoint the said C. Afong my true and lawful attorney 
for me in my name, or otherwise for my use to ask, demand, 
receive, sue for and recover all and every sum and sums of 
money whatsoever that are or is now or hereafter may be due 
and owing to me of and from the Makee Sugar Company, of 
the Island of Kauai, on account of any sugar planting interests 
at Kapaa in said Island of Kauai, and on receipt or payment 
thereof or of any part thereof for me and in my name proper 
receipts and discharges for the same to sign and deliver, and 
to apply the same to payment of my said indebtedness and 
interests, and otherwise to do all lawful acts and things in and 
about the premises as effectually as I could do the same if I 
were personally present. And all and whatsoever the said C. 
Afong shall lawfully do in the premises, I the said Lee Loy 
do hereby agree to ratify and confirm. 


In witness whereof, I the said Lee Loy have hereto set my 
hand and seal, this 23d day of December, A. D. 1880. 
(Signed ) LEE Loy. ([Seal.] 


Executed (the word “hereafter” being first interlined) in 
presence of 
(Signed ) F. S. LYMAN. 


It may well be considered for the purposes of this case that 
the first instrument, which in terms relates to the crop of 
1879 is merged in the second, more than a year later and 
which is not limited in time or confined to the crop of a speci- 
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fied year. The question is whether by this instrument the 
defendant made a valid assignment to Afong of his credits 
then existing, and to accrue with the trustee company and by 
such assignment they are protected from attachment by other 
creditors. 

No instrument could operate to place the assignee in a bet- 
ter position than the assignor, and a mere authority to receive 
and hold defendant’s funds would not cover them from a 
trustee process. It would be effective only in so far as such 
attorney had drawn and received the defendant’s credits from 
time to time. But the authority here given recites a consid- 
eration, and empowers the attorney to apply receipts to the 
discharge of the defendant’s debt to his attorney. It is a 
power coupled with an interest based on a consideration and 
not revocable. It is, moreover, a specific assignment of the 
proceeds of the venture in which the debt was incurred to 
meet the same debt. The defendant assigns the fruit of the 
loan to the lender. 

The question of notice does not rise in this ease, for the 
trustee company holds the defendant’s funds and answers that 
they are claimed by Afong and it is not necessary to consider 
its responsibility to him in the case of their having paid them 
to the defendant or any other person than Afong. 

The answer of the trustee states a balance then standing in 
account current. It is not the credit in settlement of accounts, 
annual, quarterly or at the close of the venture. Referring to 
the mortgage it appears to have been the security for advances 
made, which then amounted to $6,000, and for future advance- 
ments demanded by the business. For those the defendant 
gives Afong the security of a power to draw his receipts as 
the crop was ground and sold by the trustee company. But 
such a security would be defeated if at all times the defend- 
ant’s other creditors could, by trustee process, search his ac- 
count with his agent and intercept his receipts. 

Upon these considerations I shall hold that there has been 
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a legal and equitable assignment to Afong of the defendant’s 
credits with the garnishee. See Weed vs. Jewett and Trus- 
tees, 2 Met., 608, Gerrish Administrator vs. Sweetser, 4 Pick. 
373, Norton vs. Piscataqua Co., 111 Mass., 532. 

8. B. Dole for plaintiff. 

A. S. Hartwell for defendant and Afong. 
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A. W. PEIRCE & Co. vs. ROBERT BRIGGS AND A. J. CARTWRIGHT, 
GARNISHEE. 


— 


ON APPEAL FROM THE INTERMEDIARY COURT OF OAHU ON POINTS 
OF LAW. 


LAND, THE TITLE to which was in Mrs. Eugenia Briggs, wife of the 
defendant, Robert Briggs, was mortgaged to the defendant Cart- 
wright, who foreclosed and sold the land, and has a surplus in hand 
which is demanded by Robert Briggs and Mrs. Briggs and claimed 
by the creditors of Robert Briggs. 

Hern, that the surplus was reduced, with the consent of Mrs. Briggs, 
to personalty, and as such having been demanded by Robert Briggs, 
it was his property and liable for his debts. 


Opinion of the Court by Jupp, C. J. 
This case comes to this Court in Banco from the Interme- 
diary Court of Oahu, with the stipulation that it shall be 
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decisive of four other cases against the same defendants, to 
wit: The cases of J. T. Waterhouse, Messrs. Tibbetts & Sor- 
enson, G. West, and C. E. Williams. 

The following are the facts: A piece of land in Honolulu 
was purchased of John Ena, Jr., by Robert Briggs and the 
conveyance therefor made to A. J. Cartwright as trustee for 
Mrs. Eugenia Briggs, the wife of Robert Briggs. This con- 
veyance contained a provision, in substance, that the trustee 
should convey the estate to whoever Mrs. Briggs should nom- 
inate. She nominated herself, and Mr. Cartwright accord- 
ingly conveyed the estate to her, and on the 31st of March, 
1880, she and her husband joined in executing a mortgage to 
Mr. Cartwright of the premises. 

Under a power of sale in the mortgage a sale was effected 
by the mortgagee, Mr. Cartwright. He was summoned as 
garnishee and stated that the surplus in his hands, after satis- 
fying the mortgage debt was about $1,000. The mortgage 
contains this clause: “And the surplus, if any, shall be paid 
to the said Eugenia Briggs, her executors, administrators and 
assigns.” 

Mr. Briggs gave his attorney an order on Cartwright for the 
money, which was ‘presented and payment refused as Mrs. 
Briggs also claimed the money. 

The plaintiffs were all pre-existing creditors before the mort- 
gage was given. 

The question is, whether the proceeds of the sale of the 
wife’s land are available by the garnishee process to the cred- 
itors of the husband. 

Our statutes declare that the wife’s real estate is not liable 
for the husband’s debts, but her personal estate is his by virtue 
of marriage. Civil Code, Section 1,286. 

Is the fund attached personal property of the wife? 

“Tf the real estate of the wife be converted into personalty 
during her life by the voluntary act of the parties, the pro- 
ceeds become personal estate, and the husband may reduce to 
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his own possession or otherwise take the proceeds.” Schouler’s 
Dom. Rel., p. 150. 

The act of executing a mortgage upon the wife’s lands was 
voluntary, and it stipulated that a sale might take place and 
the land be converted into money or personal property. The 
sale in pursuance of the voluntary mortgage is no different 
than if the sale was the direct act of the parties and not that 
of the mortgagee. 

In the case of Hasslocher vs. Robinson’s Executors, 3d Haw. 
Rep., 802, is authority that the husband must do some act to 
reduce his wife’s personal property to possession, that is, he 
must in some way assert his marital right to the property, and 
the wife cannot exercise rights of that character without the . 
assent of the husband. 

It seems to us that the husband has done what he could to 
obtain possession of this fund, and it is properly the subject of 
the garnishee process at the suit of his creditors. 

We should say further, that the words in the mortgage 
that “the surplus shall be paid” to the wife do not under the 
authorities exclude the husband or create a trust for the wife’s 
separate use. 2 Bright Husband and Wife, p. 206 to 214. 

The garnishee must be held. Judgment accordingly in each 
case. 

F. M. Hatch for plaintiffs. 

C. Brown and A. 8. Hartwell for defendants. 

Honolulu, May 31, 1882. 
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KALEHUA vs. KAMAKA et al. 


A PERSON WHOSE RELATIONSHIP to the intestate is that of great uncle 
cannot inherit under our statute of descent—following Makea v. 
Nalua, October, 1879. 

The rule of stare decisis does not authorize the Court in this case to 
reverse Makea v. Nalua, but this is a matter for legislative action. 


Opinion of the Court by AUSTIN, J. 

The question in this case is whether the plaintiff who claimed 
an estate by a title derived from a great uncle of Nakila, the 
intestate could recover in ejectment. 

The law involved in this question was decided against the 
plaintiff at the October Term, 1879, by a divided Court, 
Justices Harris and McCULLY concurring in the decision and 
Justice JUDD dissenting. 

On thoroughly considering the brief of the plaintiff’s counsel 
and the opinions of the Court in the case referred to, we find 
no important view presented, which was not treated of in those 
opinions. The decision was a deliberate and careful one, and 
has stood now for nearly three years. 

We have re-examined the law in relation to the rules res ad- 
judicata and stare decisis, and are of the opinion that, in the 
light of those rules, we ought not to set aside and reverse that 
decision. 

In the case of Towle vs. Forney, 14 N. Y. R., 523-5, Judge 
Denio writes as follows: 

“The cases are extremely rare in which the determination 
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of the highest Appellate Court ean be properly departed from, 
when the same legal question again arises before a Court of the 
same government.” 

“If it shall be thought that an erroneous rule has been 
established by the adjudication relied on as a precedent, it is 
better that it should be changed by the Legislature by an Act 
which cannot retrospect, than that the Courts should overturn 
what they have themselves established, and thus disappoint 
all who have acted upon the rule which had been considered 
settled.” See also Barnes vs. Ontario Bank, 19 N. Y. R., pp. 
152, 165-6, Oakley ve. Aspinwall, 13 N. Y. R., pp. 500-5-6-7-8, 
In Mackie vs, Cairus (in the Court of Errors) New York, 5 
Cow., 547, 568, Colden, Senator, used the following language: 

“If the law as settled by this Court be inconvenient or 
wrong it must be for the Legislature to change it. They can 
do it without disturbing dispositions of property which may 
have been made in accordance with the judgment of this Court, 
whereas a judgment here in opposition to former decisions of 
this tribunal, unsettles all that may have been done pursuant 
to what the community had a right to eonsider as the estab- 
lished law.” 

See also Van Winkle vs, Constantive, 10 N. Y. R., 422-6, 
N. Y. Firemen Ingurance Company vs. De Wolf, 2 Cow., 56, 
66, 70, McVay vs. Ijams, 27 Ala., 238, cited U. 8. D., vol. 16, 
1856, p. 171. 

We are of the opinion that this is such a case as those 
referred to in the language quoted, and shali so decide on that 
ground alone. 

We think it is a matter very proper for legislative action. 
The judgment below must be affirmed with costs. 

A. 8. Hartwell for plaintiff. 

J. L. Kaulukou for defendant, 

Honolulu, June 22, 1882. 
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MANU ET AL. vs. NEIL CAMPBELL, GUARDIAN. 


ON APPEAL, 


A BILL IN EQUITY alleging that a deed had been procured to be made 

by a grantor by undue influence and false representations and under 

' the belief that it was a will devising his land to all his heirs at law, 

and praying for an injunction against defendants taking possession 

of the land under a judgment previously obtained, and that the 

deed may be delivered up for cancellation, will not sustain, under 

the prayer for general relief (the proofs having failed), a decree 

declaring a trust in the grantee; but the bill must be dismissed with- 
out prejudice. 


Opinion of the Court by McCu.ty, J. 

The bill alleges that the grantor Inaina at the date of the 
deed was and had been of unsound, weak and infirm mind as 
well as body, and unable from mental weakness to transact 
business understandingly. 

That the plaintiffs living on Inaina’s land had supported 
him to the time of his death, at 75 years of age. 

That the deed was procured from him by undue influence 
and false representations, and that he did not execute the 
same understandingly or knowing the contents thereof, but 
was induced to believe and did believe that the same was in 
the nature of a will devising the land to all his heirs at law. 
It is also averred in the bill that the grantee of the deed was 
absent from the Kingdom when the deed was made. 

And prays: That the deed may be ordered to be cancelled, 
and for the general relief. Upon examination of the testi- 
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mony, we are of the opinion expressed by the Chief Justice in 
the first instance in these words: “That Kamaka was present 
when the deed of Inaina to him was signed; also, that the 
proofs do not show that undue influence was used over Inaina 
or that he was imbecile or insane when he executed the deed.” 

D. K. Naiapaakai, at that time one of the Circuit Judges 
of Hawaii, who drew the deed and took the acknowledg- 
ment was produced as a witness by the defendant. He testifies 
that he lived five miles from the place where Inaina and 
Kamaka lived, and that on the day of the date of the deed 
these two came to his house. Inaina stated the object of the 
visit, he said he wanted to sell his land, and witness’ recol- 
lection is that Kamaka said the consideration was $30. 

Witness then drew the deed, the parties having with them 
the royal patent, and took Inaina’s acknowledgment of execu- 
tion and delivered the deed to Kamaka. And the deed dated 
February, 1866, was placed on record in June, 1867. After 
that Inaina asked him to return with them, and the witness 
having some business that way rode with them: Some law- 
yers and members of the witness’ family were present at the 
writing and execution of the deed, and “quite a party” rode 
back with Inaina. Kamaka and others stopped at Makapala 
on the way. Witness and a lawyer named Lohiau went to 
Inaina’s house, “When we got to his house he said he was 
old and had no children of his own. He pointed to an old 
woman, who he said: was his sister, and also all these chil- 
dren, and said that plaintiffs and Kamaka were children of his 
sister. He said in order that Kekuanaoa’s children may not 
have the land he deeded it to Kamaka. I told him the deed 
was made to Kamaka and he ought to have told me this 
before.” 

Kalaaukane was a witness who was present at Naiapaakai’s 
house and remembers that Inaina wanted 1 make a deed to 
his keiki (Kamaka). 

Emalia, the widow of Kamaka, testifies that ‘they were 
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married in 1870, her husband then living on this land culti- 
vating a part of it, and Zebedaia and Manu, also living on and 
cultivating other portions. She had seen the deed and patent, 
when Kamaka borrowed money on them of Dr. Wight and 
afterwards deposited them with Judge Hart as security on his 
crop. 

Zebedaia, one of the plaintiffs, testifies to declarations of 
Inaina before making the deed that he intended his ketkis’ 
who were then living on his land, Kamaka not then residing 
there should have his land, and that it should pass to their 
children. 

We have to consider, in the first place, whether under the 
allegations of the bill and the proofs thereon any decree can 
be made in favor of the plaintiffs. 

The bill prays specifically for a writ of injunction against 
the defendants, taking possession under a judgment previously 
obtained, and that the deed be delivered up and cancelled, 
but the. ground of fraud having failed of proof these prayers 
are denied and were abandoned on the appeal by the plaintiffs’ 
counsel. There is no doubt that when the plaintiff in the 
view of the Court mistakes his relief, the Court may under 
the prayer for general relief grant him some other than the 
specific relief prayed for, but it must be founded on averments 
in his bill which have been sustained. If the proofs have 
not supported the allegations to a substantial extent, and he 
is therefore denied what he specifically prayed for, there is no 
principle on which he can be awarded something under the 
prayer for general relief based on ne averment in the bill. 
Story Eq. Pleadings, 42. 

in this case the plaintiffs allege inecompetency, fraud and 
misrepresentation which they do not prove, and ask for an 
injunction and cancellation of the deed. These prayers having 
been properly denied, there is in our view nothing else to be 
afforded them in accordance with the supposition that this 
was a deed competently and fairly made but intended to be a 
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The bill must therefore be dismissed with leave, however, 
to bring a new bill framed on another theory of the ease. 
A. S. Hartwell for plaintiff. 


E. Preston and C. Brown for defendants. 
Honolulu, August 16, 1882. 
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IN RE ESTATE OF HANA, W., DECEASED. H. KEPOHONI PETI- 
TIONER, S. W. WAHILANI CONTESTANT. 


ON APPEAL. 


H. K. anp S. W. W. both apparently being heirs at law of decedent, 
were appointed administrators. A claim of H. K. against decedent’s 
estate for sums advanced and for rents was disputed by S. W. W.; 

Herp, the Probate Court had no jurisdiction to decide upon the merits 
of the claim. H. K. must resign as administrator and bring his suit 
at law, and if he recovers S. W. W. must proceed with the order of 
sale of the real estate. 


Opinion of the Court by Jupp, C. J. 

In this case both parties to this appeal were appointed 
administrators of the estate of Hana by the Probate Court. 

Kepohoni, one administrator, applied for a license to sell 
the real estate of the decedent in order to pay a claim which 
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he alleged he had against the decedent. The Probate Court 
took considerable evidence upon the question as to whether 
the claim existed, it being alleged to be for sums advanced 
decedent and for certain rents, and finally granted the order 
of sale not finding any exact amount due the administrator. 
The order is appealed from. 

We think that this claim should be adjudicated by a Court 
of law. But it is said that an administrator has the authority 
to approve his own claim and pay himself out of assets, and if 
there were no assets he could then apply to sell the real estate 
for this purpose. Here, however, were two administrators 
who are also apparently the heirs at law, and the genuineness 
of the claim was disputed by one of them. We do not think 
the Probate Court has authority to decide upon the merits of 
a claim of this nature. 

We, therefore, reverse the order licensing the sale of the 
estate, and send the case back to the Probate Court. If Kepo- 
honi desires to proceed with his claim he must resign as 
administrator and bring a suit at law for the amount which 
he believes is due him against the Administrator Wahilani. 
It is stipulated that no advantage will be taken of the Statute 
of Limitations. 

If he recovers, then the administrator must proceed with the 
order of sale. 

F. M. Hatch for petitioner. 

J. M. Davidson for contestant. 

Honolulu, August 11, 1882. 
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THR KING vs. KUHELEAUMOKU. 


ON EXCEPTIONS FROM THE SECOND CIRCUIT. 


A DEFENDANT WAS INDICTED for forgery of an endorsement on a 
draft with a count, for uttering the same knowing it to be forged. 
He admitted the uttering, but said the draft was given him by one 
Ekela, who denied it. 

Defendant wrote, for the inspection of the jury, the name said to be 
forged, as did also Ekela and the person whose name was said to 
be forged. This evidence not being objected to, and the writing of 
defendant appearing to resemble the forged endorsement ; 

Hern, the verdict of guilty must stand. 


Opinion of the Court by Jupp, C. J. 

The defendant was found guilty at the June Term of the 
Circuit Court of the Second Judicial Circuit, upon an indict- 
ment charging him with having forged the endorsement to a 
draft for $35, with a second count for uttering the draft know- 
ing it to be forged. It does not appear that any exception 
was taken to the verdict at the time of its rendition, but 
counsel afterwards tendered what the presiding Justice took 
to be a bill of exceptions, and which he allowed. It appar- 
ently is a motion to set aside the verdict and grant a new trial 
on the ground that the verdict of the jury was against the 
law and the instructions of the Court, and contrary to the evi- 
dence. There is also a statement unsupported by affidavits, 
that two of the jurors said that they arrived at this 
verdict without much consideration. This last point cannot 
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be considered, for the affidavits if tendered would not be 
admitted to disclose the deliberations and proceedings of the 
jury while consulting together. See Rex vs. Kahalewai, 3d 
Haw. Rep., 469. 

Is the verdict contrary to the evidence? The evidence is 
that this defendant came to a Chinaman’s store in Wailuku, 
made a small purchase, tendered the draft in payment and re- 
ceived back the difference in cash. The draft. was payable 
to the order of C. B. Bartlett, who had lost it unendorsed. 
When presented to the Chinaman it had Bartlett’s name upon 
it, which Bartlett swears was not his signature. The defend- 
ant, who took the stand as a witness in his own behalf, swears 
he was given the draft by one Ekela, who was also indicted for 
this offense. This was denied by Ekela. A nol. pros. was 
entered in his case by the prosecution. 

The defendant wrote on a piece of paper the name said to 
be forged, as did also Ekela and Mr. Bartlett. These were 
submitted to the jury and compared by them and undoubt- 
edly had great weight in inducing them to arrive at this con- 
clusion, for the name as written by defendant appears to the 
Court to resemble the forged signature quite closely, and much 
more than the one made by Ekela. 

The jury having evidence before them, not objected to, 
which would authorize the conclusion that defendant forged 
the endorsement, and he admitting the uttering, the verdict 
must stand. 

Exceptions overruled. 

C. Brown, Deputy Attorney General, for the Crown. 

G. B. Kalaaukane and F. M. Hatch for the defendant. 

Honolulu, August 12, 1882. 
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T. P. TISDALE vs. BARK H. W. ALMY, ELISHA FREEMAN, 
MASTEB. 


In A LIBEL AGAINST A VESSEL trading between the ports of Honolulu 
and San Francisco, the master was represented by counsel and left 
port having given a bond to respond to the judgment. Judgment was 
rendered while the vessel was away, the attorney of the master 
having notice and no appeal was perfected in ten days after judg- 
ment; 

Herp, respondent was not allowed ten days after his return to port to 
complete his appeal. Notice to attorney is notice to client. 


Opinion of the Court by Jupp, C. J. 

This was a libel in Admiralty heard by Mr. Justice AUSTIN. 

The vessel attached in this case was a trader running be- 
tween this port and San Francisco. After hearing the case 
the learned Justice took time to consider it, and rendered his 
decision on the 30th of May last. The vessel was absent on 
another voyage, having been released by her master’s giving 
a bond to respond to the judgment. On the return of the 
vessel an appeal was perfected by paying the costs on the 10th 
of July. 

The motion is made to vacate the appeal as not being com- 
pleted within the ten days as required by the statute and rules 
of Court. 

It is contended that the respondent should be allowed ten 
days after his return to this port to complete his appeal. We 
do not think so. He was represented by counsel in this 
matter and ought to have instructed them, in case an adverse 
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decision was made in his absence to appeal if he so desired. 
He should have contemplated and provided for this contin- 
gency. Notice to an attorney is notice to his client, and any 
relaxation of this rule would lead to great embarrassment to 
opposing litigants and to the Court. 

The appeal is dismissed. 

Davidson and Hatch for plaintiff. 

Dole and Castle for respondent. 

Honolulu, August 14, 1882. 
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WoncG KIM ET AL. vs. KIOULA ET AL. 


ON APPEAL FROM THE COMMISSIONERS OF WATER RIGHTS, 


A STONE DAM WAS BUILT by defendant across a natural stream to turn 
the water, to which they were entitled by prescription, on to their 
land. The plaintiffs were entitled to water from another source 
and only to such water from this stream as escaped through and 
under the old dam of defendants. 

The Court declined to order the dam to be removed, inasmuch as the 
same quantity of water escaped through the dam as formerly. 


Opinion of the Court by Jupp, C. J. 

The plaintiffs complained before the Commissioners of 
Water Rights, that the defendants had by the erection of a 
stone dam across a natural stream at Kamoiliili, Honolulu, 
Oahu, deprived them (the plaintiffs) of the proper flow of 
water to which they had a right by prescription and prayed 
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that defendants be ordered to remove the obstruction. A 
majority of the Commissioners found in favor of the defend- 
ants and the case was appealed to this Court. The testimony 
taken before the Commissioners was read, and a number of 
additional witnesses examined, and two of the Justices of this 
Court have examined the locus in quo. 

It appears that the defendants have built up with cement 
and stone a dam across the Palolo Valley stream, which at 
this point is called the “Pahoa stream,” from its running 
through the land of that name. This dam took the place of 
one of loose stones on the same spot, which turned the water 
from the stream into an artificial channel or auwai leading to 
defendants’ land Kaluaolohe. This land receives its only sup- 
ply of water from this source and has enjoyed the same from 
ancient times. But little water comes from Palolo Valley 
proper during the principal part of the year, but when heavy 
rains occur, freshets swell the stream to a torrent, which, how- 
ever, quickly subsides. The steady supply of water in this 
stream comes from springs in the land called Kalaepohaku, 
which empties into this stream above and somewhat to the 
north of this dam. 

The plaintiffs’ land has its main supply of water from the 
Kanewai springs and whatever remains of the Manoa Valley 
stream. This water empties into the Pahoa stream a few feet 
below the dam, the subject of this controversy. 

From all the testimony we are of the opinion that the plain- 
tiffs are not, as claimed by them entitled as a right to one- 
half of the water in the Pahoa stream which comes to the 
dam, but only to what water may escape under or through 
the dam, and this bears a very inconsiderable proportion to 
the water from the Kanewai springs which is their main 
dependence. Before the rebuilding complained of this must 
have been a varying quantity. For the evidence is that the 
dam had to be rebuilt of stone and sods whenever washed 
away by freshets, and these occurred frequently. It is not at 
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all likely that a rude structure of this kind would be rebuilt 
twice exactly alike. 

The present dam does not turn all the water into defend- 
ants’ ditch. It seems to us it is established by the weight of 
the testimony that about as much water escapes now and runs 
to plaintiffs’ land as was wont before the present dam was 
built. 

The plaintiffs cannot complain that this dam prevents the 
flow to them of freshet water, for it is clear that the dam is 
low enough to have freshet water pass over it. 

It is certainly a convenience to the parties to have a cemented 
dam. It is more durable and less likely to be tampered with. 

We see no reason why it should be removed, as its exist- 
ence does not impair or interfere with the rights which the 
plaintiffs have to the surplus water. 

The judgment of the Court is for the defendants. 

F. M. Hatch for plaintiffs. 

W. R. Castle for defendants. 

Honolulu, August 15, 1882. 
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J. R. MILLS vs. R. BRIGGS. 


ON APPEAL. 


THE SOLE GROUNDS OF RELIEF in equity against a judgment of a Court 
of law are for accident, fraud, mistake or surprise, and where, on 
account of one or more of these causes, it would be against con- 
science to execute the judgment. 
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A judgment at law should not be lightly interfered with in equity. 

The discovery of fresh evidence, except in rare instances, and where 
the Court feel absolutely sure that a wrong has been done by the 
judgment attacked, is not sufficient upon which to set aside or 
modify a judgment. 

A motion for new trial before judgment entered, and a bill to set 
aside or modify a judgment are to be very differently treated. 


Opinion of the Court by AUSTIN, J. 

The only grounds on which relief is claimed in the bill 
against the judgment at law entered in the Supreme Court in 
favor of the present defendant against the present plaintiff for 
$2,000 damages are, that the plaintiff was taken by surprise 
on the trial of that case, and that since the trial he has dis- 
covered evidence which is material and not cumulative and 
which probably would have modified the result of that trial. 

The effort to obtain relief on the ground of surprise has, we 
think, very properly been abandoned on the argument before 
us. Only the other ground referred to remains. 

There is no allegation or claim of fraud or mistake. 

The sole grounds of relief in equity against a judgment of a 
Court of law, as shown by the authorities cited by the Chan- 
cellor in his opinion, are for accident, fraud, mistake or sur- 
prise, and, where on account of one or more of these causes, 
it would be against conscience to execute the judgment. 

In Kerr on Injunctions, p. 23, cited by the Chancellor, it is 
said that “The mere fact of the discovery of fresh evidence is 
not a sufficient ground for the interference of the Court.” At 
the most the discovery of fresh evidence is all that can be 
claimed here. A judgment at law should not be lightly inter- 
fered with in equity. As matter of fact, in rare instances, 
even upon the ground merely of new evidence, judgments at 
law have been enjoined or modified in equity; but such cases 
have been only where, by the result before, and what was 
offered now, it seemed to be absolutely sure to the Court that 
a wrong had been done by the judgment attacked; and that 
it ought not to be enforced. That is not this case. At the 
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most, what is presented here raises a doubt as to whether the 
judgment ought not to have been less than it was. The Court 
can see that the evidence, if presented in the Court below, 
would have been disputed, at least by the present defendant, 
and it might not have been believed by the jury. 

We cannot say, in the light of this new evidence, that the 
judgment below was against good conscience or that it ought 
to be modified or changed in any respect. That there is a 
chance that it might have been so changed is no ground for 
relief in this Court against a judgment at law, even though it 
were possible that we should think that if the motion in the 
Supreme Court had been made in time, it ought to have secured 
a new trial. 

A motion for a new trial on the ground of newly discovered 
evidence, in the Supreme Court, before final judgment entered, 
and a bill in equity after final judgment, to attack it for a 
similar reason, are to be very differently treated. In the latter 
case the Court of equity must deem it conclusively shown that 
injustice has been done, otherwise the judgment must not be 
disturbed. 

No such case is made by the bill of complaint, and the 
demurrer must be sustained, and judgment absolute upon it 
be directed for the defendant. 

But on further consideration the Court are now of the opin- 
ion that the plea in bar is not well made. 

A. S. Hartwell for plaintiff. 

S. B. Dole for defendant. 

Honolulu, August 15, 1882. 
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—> 
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Judd, O. J., McCully and Austin, J.J. 


Tums KING vs. ALI, ABO AND AWA. 


ON EXCEPTIONS. 


THE DEFENDANTS were tried together with Aki for the offense of 
having opium in possession. It was objected that the offenses proved 
were several, and that they were improperly tried together as for 
a joint offense. The trial below was on appeal from the decision 
of a District Justice. There was no indictment; 

Hep, that a joint trial did not amount to a charge of a joint offense, 
and that the defendants were properly tried together. 


Opinion of the Court by McCuL.y, J. 

On the following bill of exceptions, Circuit Court of the 
Third Judicial Circuit, May Term, Hilo, 1882. Rex vs. Alii, 
Abo, Achu and Aki. Charge, having opium in possession. 
Appeal to the Circuit Court, May Term, 1882, from a convic- 
tion before the Magistrate for the district of Kau, Island of 
Hawaii. 

Be it known that the above entitled cause coming on to be 
heard before a jury of foreigners duly impaneled to try the 
case, at the May Term in Hilo, on the 8th day of May, A. D. 
1882, AUSTIN, J., presiding, Edward Preston, Esq., acting for 
the Attorney General and William R. Castle, attorney for the 
defendants; the said defendants were charged with having 
opium in their possession at Pahala, Kau, Island of Hawaii, 
on the 3d day of December, 1881, contrary to the form of 
the statute in such case made and provided, in accordance 
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with the return of the District Magistrate hereto attached, and 
were jointly tried for said offenses. 

Kamaliikane, Kiaaina and Waihopu were called as witnesses 
for the prosecution, and testified that they were present and 
witnessed a search for opium on the premises of Chung Peu 
& Company, at Pahala, on the evening of the 3d day of De- 
cember, 1881, in the house occupied by the defendants Alii, 
Abo and Achu and there found three parcels containing opium 
or preparations thereof, one in or upon the personal effects of 
Alii, separate from the others, one in or upon the personal 
effects of Abo, separate from the others, and one in or upon 
the personal effects of Achu, separate from the others; and, 
also, that in the house occupied by Aki and another person, a 
pareel containing opium or some preparation thereof was 
found on a staff or beam of the house. Whereupon the prose- 
cution rested. 

And the said defendants by their counsel thereupon moved 
that the complaint be dismissed and a verdict of acquittal be 
ordered in favor of the said defendants. Because, the defend- 
ants having been jointly charged a several and separate offense 
against each if anything had been proved. 

The Court were of opinion that the offenses as charged 
might be properly tried together and without confusion or 
prejudice to the rights of the defendants, and so decided and 
charged and overruled the motion, and the defendants ex- 
cepted. 

Evidence was then adduced on the part of the said defend- 
ants, whereupon the jury retired after due instructions, and 
returned a verdict of guilty as to the first three of said defend- 
ants, and not guilty as to said Aki. 

BY THE COURT. 

In considering the question here raised it is to be borne in 
mind that this offense is within the jurisdiction of the District 
Justice, and was brought in a District Court. Section 919 of 
the Civil Code prescribes: “He shall not be confined to forms 
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nor shall he be compelled in any case to preserve any other 
record of his proceedings than the mere conclusion, determin- 
ation or judgment at which he may arrive.” 

The accusation is not made by indictment. If arrested on 
a warrant the substantial offense is stated therein, but the 
charge is made more explicit as to the time and place, and 
the special statute or statutes which have been violated ver- 
bally by the Sheriff or other prosecuting officer. The warrant 
of arrest and the magistrate’s certificate of appeal sent up with 
the record in this case are an example of the above. The 
warrant charges “the offense of having in possession opium or 
a preparation of opium.” The charge on the magistrate 
record is “charged with the offense of having opium on their 
persons on the 3d day of December, 1881, at Pahala, Kau, 
Hawaii, prosecuted under Chapter 56, of the Laws of 1874, 
with the amendments of 1876 and 1880.” The warrant does 
not charge the offense as either joint or several. The charge 
made in Court implies a several offense by the phrase “opium 
on their persons,” each person is therefore charged with hav- 
ing the possession of opium. The testimony all relating to 
the same time and place and to the same transaction although 
touching several persons, these persons were tried at the same 
time. They were severally convicted and severally took 
appeals to the Circuit Court. 

If there had been an indictment there would have been apt 
words to describe the offense as the prosecution presented it 
by the testimony, but without an indictment it is left to 
appear by the testimony as well as by the nature of the act 
charged, whether there being several persons accused, they 
are charged with a joint act or several acts. It is always 
within the power of the defendant or defendants on going to 
trial to call for an explicit charge in any respect. It appears 
very clearly in this case that the several defendants were 
found at the same time in one house, each in possession of a 
separate parcel of opium. As the testimony was the same 
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story, it was given but once as to all the defendants. But the 
circumstance of all the defendants being at once before the 
jury does not make an offense which was several a joint offense. 
It is easy to suppose a case when a lot of opium might be in 
the joint possession of sundry attendants, but that is not the 
case at bar. Four defendants were put on trial. The jury 
found that three of them were severally guilty of the offense 
of having the possession of opium. If these defendants before 
the trial had moved for a separate trial and shown that the 
justice of the case required it, it would have been granted 
them, but not then asking it, it is not afterwards a ground of 
exception. 

The arguments made by counsel and the precedents cited 
relate to indictments. These are necessarily more formal 
than the viva voce charge made before a magistrate. They 
expressly include all that is necessary to make the offense, 
and they exclude proof of whatever is not charged by their 
terms. Nothing is taken by intendment. But in the case at 
bar it is rather claimed as we understand, that the offense was 
treated as a joint offense, while the proof showed that it was 
` several. The only ground for this view is that the trial was 
united. This is not making the offense joint. The charging 
words imply severalty, and the form of trial does not affect 
this. When several are jointly indicted for an offense which 
may be committed by one person or by several, the indict- 
ment is considered by law as a several indictment against 
each, and one may be convicted and the rest acquitted. Arch. 
Crim. Plead. and Prac., Vol. 1, p. 607 and note. 

Exceptions overruled. 

C. Brown, Deputy Attorney General, for the Crown. 

W. R. Castle for defendant. 

Honolulu, August 15, 1882. 
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JULY TERM—1882. 
Judd, C. J., McCully and Austin, J.J. 


KAPELA AND OTHERS vs. HOOHOKU. 


ON QUESTION RESERVED. 


AN INSTRUMENT conveying land in the form of a deed from husband 
to wife, having been declared by the maker to be a will and that it 
should take effect after his death, being attested by three witnesses ; 

HELp, to be properly construed as a will, and defendant allowed to 
propound it as such before the Probate Court having jurisdiction. 


Opinion of the Court by Austin, J. 

Upon the trial at this action before Mr. Justice Austin and 
a jury on the 13th day of July, 1882, a question of law was 
reserved for the consideration of the full Court under Section 
834 of the Civil Code as follows: 

The plaintiffs claim an undivided half of certain rents 
amounting to $1,165, received by defendant in July, 1881, for 
lands rented to the Hawaiian Agricultural Company, at Kau. 
It is admitted that the plaintiffs may recover the amount they 
claim unless a certain paper executed by Nahala is a will and 
properly executed and legally proved as such before Judge 
Lyman, Circuit Judge; or a deed, which entitles the defend- 
ant to the whole property so rented. The proceedings before 
Judge Lyman in probate of the will, and also as to the admin- 
istration of the estate of Nahala deceased are presented to the 
Court. 

The defendant is the widow of Nahala. The paper to be 
construed is in the form of a deed, for the nominal considera- 
tion of one dollar, and on account of natural love and affection, 
bearing date June 23, 1879, and duly acknowledged July 1, 
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1879, from Nahala to the defendant, his wife, of the land 
rented. 

The paper was witnessed by three subscribing witnesses, 
and was proved by Kamai, one of the witnesses, to have been 
properly executed under Section 1,465 of the Civil Code rela- 
tive to the executions of wills. 

It was executed by a husband to his wife, and so under our 
statute would be void as a deed at law. The legal maxim is 
that an instrument shall be so construed ut res magis valeat 
quam pereat. 

The testimony shows clearly that the paper was intended as 
a will, and not as a deed. Nahala was old and feeble, and 
died within three months after the execution of the paper. 
He declared it to be a will, and that it should take effect after 
his death. By many authorities under the English Ecclesi- 
astical law, and under the laws of many of the States, it was a 
valid will. See Redfield on Wills, Vol. 1, pp. 169-70, and p. 
21. Upon the facts as they now appear, in the record pre- 
sented to us, we shall hold that it was a valid will. 

It was limited in its operation to a part only of the testator’s 
estate. In such a case general administration of the remainder 
will be granted as of an intestate estate. See Redfield on 
Wills, Vol. 3, pp. 44-45. Such administration had already been 
granted. 

The decrees in probate of the will, and as to the adminis- 
tration of the residue of the estate, do not conflict, and can 
stand together. 

On examination of the record returned by the Circuit Judge 
it appears that all the plaintiffs were present at the probate of 
the will, and the plaintiffs Kapela and Rebecca contested the 
probate. 

Kapela alone appealed, but afterwards withdrew his appeal. 
The ordinary notice by publication in case of application for 
probate of a will was, however, not given, and its proof is, 
therefore, informal. 
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Judgment will be entered in favor of the defendant when- 
ever it shall be made to appear to this Court that the defend- 
ant or some one on her behalf has made formal application 
for proof of the will of Nahala, deceased, before Circuit J udge 
Lyman, and that the said will has been duly and regularly 
admitted to probate after the publication of this notice of 
hearing as required by the statute and rules of Court, provided 
that if this be not done before the January Term, 1883, or 
good cause shown why it is not done, judgment will be entered 
for the plaintiffs. 

E. Preston for plaintiffs. 

J. Nawahi for defendant. 

Honolulu, August 16, 1882. 
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Judd, C. J., McCully and Austin, JJ. 


KUUKU vs. J. H. KAWAINUI. 


ON APPEAL. 


A DEED WAS EXECUTED conveying land to the plaintiff's moopuna 
(grandson) in consideration of the grantor’s affection for him and 
the sum of $5; 

Herp, that the grantor was bound by the recital. By the deed the title 
was to vest in defendant on plaintiff’s death, he reserving a life 
interest in the land. 

Hep, that such a deed is valid and takes effect according to its terms. 


Opinion of the Court by AUSTIN, J. 
The question in this case arises on an appeal from the deci- 
sion of the Chancellor against the plaintiff, refusing to declare 
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an instrument in form of a deed conveying forty-two acres of 
land in North Kohala, Hawaii, from the plaintiff to the defend- 
ant dated on or about November 20, 1880, and duly acknowl- 
edged, delivered and recorded to be a will, and therefore 
revocable. 

The consideration expressed in the paper is the grantor’s 
great affection for his grandson, the defendant, and the sum 
of $5 the receipt of which is acknowledged. 

The plaintiff’s counsel in this argument before us says, “that 
there is no evidence that the defendant is related to the plain- 
tiff by blood or marriage.” This was a mistake. The plaintiff 
made profert of the deed which contains a recital that the 
defendant is the grandson of the plaintiff. 

The general rule is that a recital in a deed estops the party 
executing it. 

In many cases it is held that where there is a recital of a 
fact in a deed, the truth of which the party executing must 
be presumed to have known it shall be deemed a covenant of 
the existence of the recital fact. See Cow. and Hill’s notes 
to Phillips, Ev., p. 1237. 

Especially is this so where the action, as in this case, is 
founded upon the instrument. See Reed vs. McCourt, N. Y. 
R., p. 485-8. Dennison vs. Ely, 1 Barb., 610-21. Carver vs. 
Jackson, 4 Peters R., 87. 

For the purpose (if it were necessary) of rendering valid, as 
a deed, the instrument in question, we have no doubt that the 
plaintiff is conclusively estopped by this recital. 

Further, the plaintiff in his complaint avers that being 
seized of certain lands, and being thereto requested by his 
grandson said J. H. Kawainui, defendant, he consented and 
resolved to execute a will devising said lands to said defend- 
ant. And the plaintiff swears positively to the truth of the 
bill of complaint containing this averment. The complaint 
was part of the evidence before the Chancellor. This allega- 
tion is absolutely conclusive as an admission against the 
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plaintiff in this action. See White vs. Smith, 46 N. Y., 418. 

By the instrument the title of the defendant is limited to 
take effect on the death of the plaintiff who reserves to him- 
self a life estate in the land. 

At common law such a conveyance would have been void, 
but under what is called the statute of uses enacted in the 
27th year of the reign of Henry VIII., such a deed is valid as 
a covenant to stand seized to the use of the grantee. The 
statute has been substantially adopted in nearly all of the 
United States. See Hilliard on Real Property, Vol. 1, p. 
294, 

The old unreasonable rule which in many cases forbids an 
instrument to be enforced according to its real intent and 
meaning, has been attacked and overthrown by later laws and 
decisions; and now neither in England nor in America, we feel 
quite sure, would this instrument be declared upon its face to 
be invalid as conveying a future estate. See Hilliard on Real 
Property, Vol. 1, p. 294 to 299. 

By the Revised Statutes of New York uses are abolished, 
and it is expressly enacted that a future estate may be granted 
by any instrument containing apt words to do so. See Vol. 1, 
p. 671-73, Sections 10 and 24. 

The statute of Henry VIII has not been adapta in this 
country. The law on the subject of conveyances is very brief 
and meagre. We have, however, not adopted the English 
common law, and no technical rules or provisions exist where- 
by we are forbidden to construe instruments according to 
their real and plain meaning. Subdivision 4 of Section 1,053 
of the Civil Code provides that no action shall be brought 
upon any contract for the title of lands, tenements or heredita- 
ments or of any interest in or concerning them unless the 
same or some memorandum or note thereof shall be in writing 
and signed by the party to be charged therewith. 

This is the only statute. Its language includes the convey- 
ance made in this case. 
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The conveyance is upon sufficient consideration; and we 
shall hold it to be valid, according to its terms and enforce- 
ment under our laws, without reference to the statute of uses. 

We have examined many authorities under the statute of 
uses and kindred statutes, and we find that nearly all the tech- 
nical obstructions to carrying into effect the real intention of 
the grantor in a deed have been avoided and held untenable 
in the later cases. 

In the Bank of the United States vs. Housman, 6th page, 
Chancellor Walworth says at p. 536: “Where the intent of 
the grantor to pass the land is apparent, if for any reason 
the deed or instrument, by which the transfer of title was 
intended to be effected, cannot operate in the way contem- 
plated by the parties, the Court, if possible, will give it effect 
in some other way. And judges have been very astute in 
such cases in their endeavors to make the conveyance opera- 
tive, one way or the other, to carry into effect the intention 
of the grantor or donor.” See p. 537. See also Rogers vs. The 
Eagle Fire Insurance Company of New York, 9 Wend., 611, 
627 to 631, where it is declared that, in case of a deed of bar- 
gain and sale, “if any pecuniary consideration whatever is 
expressed in the deed, it is not necessary to prove actual pay- 
ment neither will the bargainor, or his heirs or devisees, be 
permitted to show that nothing was in fact paid.” 

The proof in the case, we think was conclusive that the 
deed was made as it was not intended to be made, and that it 
was not intended as a will, and the decree of the Court below 
is affirmed. 

A. 8. Hartwell for plaintiff. 

W. R. Castle for defendant. 

Honolulu, August 18, 1882. 
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SUPREME COURT—IN BANCO. 


JULY TERM, 1882—IN EQUITY. 
Judd, C. J., and McCully, J. (Austin, J., dissenting). 


WAHINELOAAOLE AND WAIHOWALE vs. J. KAPOOHIWI. 


ON APPEAL. 


A BILL IN EQUITY was brought to compel the defendant to accept pay- 
ment of a mortgage and surrender the premises, which alleged mort- 
gage was in the form of a deed and a separate defeasance deed. A 
majority of the Court found that the defeasance was fraudulent and 
rendered judgment for the defendant. 


Opinion of a majority of the Court by McCuL.y, J. 

Bill in equity is brought to compel the defendant to accept 
payment for a mortgage and surrender the premises. The 
alleged mortgage is in the form of a deed absolute, marked 
Exhibit A, and a separate defeasance deed marked Exhibit 
B. The question before us is one of fact, to determine upon 
conflicting testimony, whether or not the second paper was 
procured by fraud and executed by mistake; whether both 
parties intended a deed absolute or a mortgage. The evi- 
dence with its variations may be epitomized as follows: 
Wahineloaaole derived this land by descent from one Nawai. 
The defendant Kapoohiwi was related to the same Nawai and 
had made some claim to the land in question, and was living 
on it and cultivating a part of it, but on the day of the trans- 
action we are considering, 29th or 30th of June, 1879, he 
signed a declaration, Exhibit F, to the effect that he had no 
lawful claim thereto, and surrendered it to Wahineloaaole 
who had been found sole heir of Nawai, by the Probate Court. 

The other plaintiff, Waihowale, comes in on a deed of the 
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premises from Wahineloaaole of a subsequent date, 25th Oc- 
tober, 1879. On the day in question the principal plaintiff 
with his lawyer, D. Kahaulelio met the defendant with his 
lawyer, J. W. Kalua, to transact some business about the land. 

The testimony of D. Kamaiopili and of Wahineloaaole is 
that the purpose of the parties was to mortgage the land to 
defendant, and that the mortgage was effected by the abso- 
lute deed A, followed by the defeasance deed B, and that both 
these instruments were executed at the same time and in the 
presence of all parties. 

The testimony of the defendant and Kalua is that the pro- 
position was for a mortgage but that the defendant refused to 
take such, that a mortgage deed which had been drawn up 
by the plaintiff’s lawyer Kamaiopili was thereupon destroyed, 
and the plaintiff consented to sell. The defendant being 
without means thereupon left the company and shortly 
returned, saying he had “shipped” or contracted to labor 
with one Cummins for three years and had received $100 in 
advance, which he produced. That the deed A was then 
written, executed by the plaintiff and endorsed attorneys for 
the two parties Kalua and Kamaiopili. That then Thomas 
Birch, agent to take acknowledgment of deeds, was sent for, 
and meantime Kalua went away for half an hour. That after 
Kalua left them, Kamaiopili drew another paper which he 
professed to read to defendant. The defendant has been 
nearly blind for ten years. That Kamaiopili said to him it 
was a paper of no consequence “he mea ano ole” and pro- 
cured his signature. This paper which is the defeasance 
deed B, is not witnessed, acknowledged or recorded. That 
presently Kalua returned in company with Mr. Birch. That 
Kamaiopili handed the deed A to Birch who read it aloud 
and took the plaintiff’s acknowledgment. 

Now upon the testimony so far we give credit where there 
is a disagreement to the evidence for the defendant upon such 
considerations as these. 
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Premising that is an unusual way for accomplishing the 
purpose of a mortgage, and especially so among Hawaiians, 
who, however, are acquainted with mortgages in the common 
form, it is highly improbable, we may say incredible, that the 
defendant, Kapoohiwi, not having money to lend, should put 
himself under the bondage of contract service for three years 
to procure money to lend on interest for a year or any length 
of time. We believe that, although the plaintiffs wanted to 
mortgage, the defendant refused, and that the plaintiff then 
consented to sell. 

The price, $100, is shown to have been at that time not 
greatly inadequate to the value. 

No reason is pretended to be shown why the second instru- 
ment was not witnessed as the first had been. 

The first instrument is carefully drawn and at full length. 
The second is brief and evidently hasty. 

The whole is consistent with the case of the plaintiff, and 
his attorney having failed to raise money by a mortgage, then 
fraudulently seeking to convert the absolute deed into a con- 
ditional one. The subsequent conduct of the interested parties 
confirms this theory. 

On the return of Kalua the deed A is produced, but nothing 
is said about the defeasance B. We have seen that it was 
not acknowledged. And nothing further is heard of it till the 
following October when the plaintiff sells the land to Waiho- 
wale (co-plaintiff) and proceeds to tender the principal and 
interest for a year to the defendant. Meantime the defendant 
had remained in possession of the alleged mortgaged premises, 
although he had surrendered them by Exhibit F, had expended 
$200 in placing a house on the land, and had filled the land 
with a crop of taro. The defendant who admits that he 
signed some instrument on the representation of Kamaiopili, 
denies that he knew its purport in fact, and his legal adviser 
knew nothing of it. They refuse to accept the money. The 
whole conduct of the defendant is consistent with the testi- 
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mony on his behalf, that the transaction was a sale of the land 
and the defeasanee a fraud. 
We give judgment for the defendant. 
W. R. Castle for plaintiff. 
W. O. Smith for defendant. 
Honolulu, August 18, 1882. 


N 


OPINION OF MR. JUSTICE AUSTIN APPEALED FROM. 


This is an action brought to redeem a mortgage. 

It is not disputed that an absolute deed in form was made 
for the consideration of $100 of land at Wailuku, Maui, on or 
about the 29th day of January, 1879, by the plaintiff, Wahine- 
. loaaole, to the defendant, and that at the same time or before 
the parties separated, a defeasance was signed by defendant, 
and delivered to the plaintiff Wahineloaaole, whereby it was 
declared that the said deed should be of no effect if $100 
should be paid to the defendant with interest at two per cent. 
a month on the 29th day of January, 1880; but if not so paid 
that then the said deed should remain in full force. By all 
the authorities the deed and defeasance above described, if 
properly executed, were substantially a mortgage. 

It was further proved that $124—the amount referred to in 
the defeasance—was duly tendered to the defendant on the 
day therein specified and he refused to receive the same, claim- 
ing the title to the land under the deed. 

A deed was proved to have been duly made to the plaintiff, 
Waihowale, by his co-plaintiff. These facts entitle the plain- 
tiffs to the relief they seek unless the defeasance was executed 
by mistake or fraud. 

The preponderance of proof showed, I think, that the land 
in question was worth considerably more than $100. 

In such a case the tendency of Courts of equity is to construe 
the transaction to be a mortgage. 

The deed was witnessed and acknowledged and the defeas- 
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ance was not. This fact, however, does not invalidate the 
defeasance as between the parties to it. 

Examination of the signature to the defeasance shows that 
it was deliberately written. The defendant swears that he 
was deceived, and was told that the paper was of no import- 
ance by the plaintiff’s attorney, and that it was drawn after 
Kalua, his attorney had gone away; and that his eyesight was 
defective, and he did not read it nor know its contents. This 
is corroborated by Kalua, but on the other hand the plaintiff 
and the man who drew the deed and defeasance say the de- 
fendant knew all about it, and that his attorney was present. 
When tender was made of the money, before the time it was 
due, two witnesses in substance say, and it is not disputed, 
that the defendant said: “Let it be until the time for which 
it calls is up.” This would seem to show that the defendant 
knew the contents of the defeasance when he signed it. 

The interest secured by the defeasance is very large, 24 
per cent. a year. As said by the plaintiff’s counsel the de- 
fendant may have believed that if the money was not actually 
paid on the day agreed the deed would stand, and that he had 
a great chance of keeping the land. 

I have considered all the points ingeniously presented by 
the defendant’s counsel. The case is not without difficulty, 
but, on the whole, I think the preponderance of evidence is in 
favor of the plaintiffs. 

The redemption may be made as prayed for, upon payment 
of the sum of $124, the amount tendered; and let a decree be 
entered for the surrender of the premises and the satisfaction 
of the mortgage, in accordance with the prayer of the bill. 

Dated June 21, 1882. 


DISSENTING OPINION BY AUSTIN, J. 
I feel constrained to dissent from the opinion of the majority 
of the Court in this case. Referring to my opinion on file in 
the Court below, I still adhere to the conclusions then 
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reached for the reasons therein stated, and add, that at the 
trial by the testimony of the defendant, and the manner of 
giving it, I was convinced that even if it were true that the 
defeasance was executed in the absence of Kalua, the attorney 
for the defendant, at all events it was executed deliberately 
and with a full understanding of its contents, and so the cir- 
cumstances, otherwise strongly indicating fraud, fell to the 
ground. It was apparent that the defendant was very anxious 
to secure a title to the property in question. The defeasance 
is in form of a conditional deed. It may be, as said below, 
that the defendant believed that, by the failure to pay promptly 
the money secured, the plaintiff would lose his land. 

If he so thought, it would be a mistake of law, on account 
of which the defendant would be entitled to no relief. 

I think the judgment should be affirmed. 


SUPREME COURT—IN BANCO. 


— 


JULY TERM, 1882—IN EQUITY. 
Judd, C. J., McCully and Austin, J.J. 


H. R. MACFARLANE ET AL., ASSIGNEES OF THOMAS SPENCER, A 
BANKRUPT, vs. THOS. SPENCER, THOS. SPENCER, JR., ET AL. 


ON APPEAL, 


THE FACTS SHOW T. SPENCER insolvent on December 12, 1876. A deed 
then made of land to which he had an equitable title to the defendant 
T.S., Jr.;. 
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HELD, void as against the plaintiffs, assignees for all the creditors of 
T. S. who are prior and subsequent. Whereas here the: debtor and 
grantor was insolvent when he made the grant, no principle of 
estoppel by consent could be applied to him. But the deed made 
September 29, 1877, to T. S., Jr., by the procurement of T. S. was 
held valid, because the facts presumptively show the money paid for 
it to be the money of T. S., Jr. 


Opinion of the Chancellor appealed from. 

Two bills in equity were filed by the petitioners. In the 
first one it is alleged that the petitioners are the lawfully 
appointed assignees in bankruptcy of Thomas Spencer of Hilo, 
Hawaii, who was adjudged a bankrupt on the 14th of February, 
1881; that since about the year 1860 said Spencer has been 
engaged in the business of sugar planting in Hilo; that 
from that date to the filing of the bill the real estate of said 
Spencer has been subject to various mortgages to the full 
value; that he has also owed large amounts of unsecured 
debts, and that from 1870 he has been insolvent; that on the 
8th of November, 1865, Chas. N. Spencer, brother of said 
Thomas Spencer, purchased a tract of land called Waipunalei, 
situated in Hilo, Hawaii, for $350, and that the purchase was 
in fact made by Thomas Spencer and the consideration paid 
by him, but the deed taken in the name of Chas. N. Spencer 
so that the land might not be answerable for the debts of 
Thomas Spencer; that Thomas Spencer has had possession 
and control of the land to the present time; that in July, 
1876, Thomas Spencer took out a royal patent for the land 
and paid the Government commutation thereon; that Chas. 
N. Spencer gave to Thomas Spencer an irrevocable power of 
attorney, dated November 8, 1876, to lease, sell, mortgage or 
otherwise dispose of the premises, and also to possess and 
enjoy the same, and that by a secret and unrecorded deed 
dated the 12th of December, 1876, Thomas Spencer as the 
attorney of Chas. N. Spencer conveyed the said ahupuaa of 
Waipunalei for the consideration of $1 to Thomas Spencer, 
Jr., then aged about seven years; that in 1878 the said 
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Thomas Spencer as guardian of Thomas Spencer, Jr., made a 
lease of the said premises which is now held by R. R. Hind 
of Kohala, that so far as the legal title of this land was in 
Chas. N. Spencer, he held it as a trustee for Thomas Spencer, 
and so far as the legal title is now in Thomas Spencer, Jr., it 
is as trustee for Thomas Spencer; that at the time the deed 
was made to Thomas Spencer, Jr., Thomas Spencer was the 
owner of the land, that no valuable consideration was paid for 
it by Thomas Spencer, Jr.; that as Thomas Spencer was then 
and had been for a long time insolvent, the transaction was 
fraudulent as to his creditors and intended to conceal his own 
interest therein, and to put it in a condition so it could not be 
levied upon by his creditors. 

The bill prays for a discovery of the titles and papers and 
of certain material facts; that Chas. N. Spencer and Thomas 
Spencer, Jr., may be decreed to hold the premises as trustees 
of Thomas Spencer, that the deed of December 12, 1876, to 
Thomas Spencer, Jr., may be declared void as to the creditors 
of Thomas Spencer, and that Chas. N. Spencer and Thomas 
Spencer, Jr., may be ordered to convey their title in the estate 
to the petitioners, etc., etc. 

The second bill contains similar allegations as to the appoint- 
ment of the plaintiffs, as assignees in bankruptcy of Thomas 
Spencer; that in September, 1877, Thomas Spencer pur- 
chased at auction of the Hawaiian Government a tract of land 
at Laupahoehoe for $1,110, containing 68 1-10 acres and 
caused the royal patent for same to be made in the name of 
Thomas Spencer, Jr.; that said Thomas Spencer was then and 
for a long time had been insolvent; that no consideration was 
paid by Thomas Spencer, Jr.; that the money paid for the 
land was Thomas Spencer’s, and the conveyance taken in the 
name of Thomas Spencer, Jr., in order to defraud the creditors 
of Thomas Spencer. 

The bill prays for the same relief, substantially, as the first 
bill. Thomas Spencer answers to the first bill in substance 
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that he admits the allegations of his bankruptcy and the ap- 
pointment of plaintiffs as assignees; but denies his insolvency 
since 1870, or that his estate has been from 1860 to the pres- 
ent encumbered with mortgages to the full value; admits that 
the land of Waipunalei was purchased with his own money 
and put in the name of Chas. N. Spencer, but not to evade 
the payment of his debts, but that his (Thomas Spencer’s) 
wife might not have control of the land, and that at the date 
of the purchase (Nov. 8, 1865) he was not indebted to anyone, 
was amply able to pay his debts and was not insolvent; that 
an irrevocable power of attorney to sell and dispose of the land 
was given at the same time as the purchase by Chas. N. 
Spencer to him, but being lost, another one was given on No- 
vember 8, 1876; admits his possession of the land, and that 
the payment of the Government commutation was made by 
money of Thomas Spencer, Jr.; admits the transfer of the 
land to Thomas Spencer, Jr., by C. N. Spencer, by Thomas 
Spencer, his attorney, and the execution of the lease as 
guardian; denies that Chas. N. Spencer was his trustee, or 
that Thomas Spencer, Jr., is his trustee, or that the convey- 
ances are fraudulent as to his creditors, or were intended to 
conceal his own interest in the premises, or to put them be- 
yond the reach of his creditors; produces the deeds asked for; 
and, among other specific replies to interrogatories, says that 
the amount of his property was in 1876 equal to his debts and 
100 per cent. more, and that it was so the year before; that 
up to 1878 or 1879 his property has equalled the amount of 
his debts. That he first took possession of Waipunalei 12th 
of December, 1876; that Chas. N. Spencer never held the 
premises in trust for him; that Chas. N. Spencer never de- 
manded an account of the rents and profits; that no money 
was paid to Chas. N. Spencer on account of Thomas Spencer, 
Jr., for the purchase of the land. 

To the second bill Thomas Spencer answers that the pur- 
chase of the land at Laupahoehoe of the Government for 
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$1,110 was made with the money of T. Spencer, Jr., and 
admits that he was insolvent in 1877, and had been so for a 
long time before. 

The two cases were tried together, and it was agreed that 
the evidence adduced is to be applied to one case or the other, 
as it may be applicable. 

The first question at issue is whether Thomas Spencer was 
insolvent in 1870, 1876 or 1877. 

I feel no doubt that he was insolvent. I have tọ prove 
this; first, his own sworn admission. From the records of 
this Court it appears that Thomas Spencer and his wife’s 
trustees, under a deed of separation dated the 30th of Decem- 
ber, 1864, presented to the Justice of the Supreme Court, an 
amicable submission for a reduction of the annual allowance 
agreed to be paid to Mrs. Spencer, the payment of which was 
made a charge upon Mr. Spencer’s real estate. In his sub- 
mission, which is sworn to July 9, 1874, Mr. Spencer declares 
that “by reason of ill success in business, the said Thomas 
Spencer is at present insolvent, being indebted in large sums 
of money, etc.” The Court reduced the allowance from 
$3,000 to $1,500. I refer also to the admission of insolvency 
in the sworn answer to the second bill above alluded to, which 
if not done by mistake is strong evidence. 

There is also in evidence the records of the Court by which 
it appears that on the petition of M. S. Grinbaum & Oo., 
Thomas Spencer was on the 15th of January, 1875, adjudged 
a bankrupt. An arrangement having been effected the pro- 
ceedings were discontinued the next day. 

Mr. E. P. Adams testifies that he was assignee of Messrs. 
Walker & Allen in 1874, to whom Thomas Spencer owed a 
large sum of money for advances to carry on his plantation, 
and that his real estate was all mortgaged. He sold the 
unsecured claims against Spencer amounting to $55,000 for 
$1,000. It appears by records of this Court that Mr. Adams, 
on the 6th of August, 1874, filed a petition to have Mr. 
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Spencer declared a bankrupt, but before adjudication, the 
proceedings were discontinued. Mr. Adams says that if the 
contract labor could have been kept, the value of the planta- 
tion would have been augmented, and also a good manager 
would have made a great difference in the value of the 
property. 

Mr. Ñ. C. Allen testifies in substance that from his knowl- 
edge of Mr. Spencer’s property derived from his business 
connection with him for from twelve to fifteen years, he is of 
the opinion that the amount of mortgages covered the full 
value of the property and that Mr. Spencer was not solvent. 
His affairs were growing worse constantly while he was agent. 
Mr. G. W. Macfarlane whose knowledge of Mr. Spencer’s 
affairs dated from 1874 says, that the place was mortgaged for 
its full value in 1875 and 1876. 

The mortgages filed in evidence are, one in favor of Walker 
& Allen, dated 29th April, 1870, for $20,000, and another 
dated the 1st of July, 1881, (which included the amount of 
$20,000), and which was finally foreclosed in 1880. The in- 
debtedness of Thomas Spencer held by Dr. J. 8. McGrew, 
secured and unsecured, was found by the Master in Chancery 
to be $153,048.18, but by an agreement between J. S. 
McGrew and T. Spencer, the former agreed to take $25,750 
for his claim in certain contingencies, and this sum, interest 
on same and the advances by Green, Macfarlane & Co., in all 
amounting to $75,399.68, was the amount which the decree of 
foreclosure called for. The plantation sold for $60,000. 

Although there is evidence that would well support the alle- 
gation in the bill that Spencer was insolvent in 1870, so far as 
the land of Waipunalei is concerned, it is unimportant; for it 
was not until 1876 that the land was transferred (as set forth 
in the bill, and as the papers filed substantiate) to Thomas 
Spencer, Jr. As appears by the answers of Chas. N. Spencer 
he never exercised ownership over this land, did not pay for 
it, received no rents from it, and did not consider it as his 
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property, and so it was not returned to his assignees (when 
insolvent in 1870), and that Thomas Spencer, Jr., (nor any 
one in his behalf) did not pay him anything as consideration 
for the transfer. I must treat this land up to December 12th, 
1876, as the property of Thomas Spencer and subject to the 
claims of his creditors, and it follows, Thomas Spencer being 
insolvent at this date, that this transfer to Thomas Spencer, 
Jr., is not good as against his creditors, represented by the 
plaintiffs. 

I consider now the purchase of the land called Hakoa, the 
particulars of which are given in the second bill. The royal 
patent is dated September 29th, 1877. G. W. Macfarlane 
says Spencer’s position, financially, was a little worse in 1877 
than in 1876; and I have no doubt he was then insolvent. He 
says he was insolvent then, in his answer to this bill. But 
Spencer says that he paid for this land $1,110 with money 
which he had in his keeping belonging to his ward; and that 
he took the money to his book-keeper (who is now dead), and 
received a plantation draft for the amount (drawn by himself). 
The plantation books would show this, if true, and they are 
not produced. I think the burden was on the respondent to 
produce them, if they bore out his statement. 

The explanation of the way money was accumulated for this 
child is not satisfactory to me and the transaction is so colora- 
ble throughout that the most satisfactory proofs should have 
been adduced by respondent, considering Macfarlane’s testi- 
mony on this point, and time was afforded him from May 3d 
to June 5th. © 

I feel obliged to find in favor of the plaintiffs in both bills, 
and a decree accordingly will be signed on presentation. I 
consider, however, that both of these matters could have been 
embraced in one bill, and award costs upon this assumption. 

F. M. Hatch for plaintiffs. 

A. 8. Hartwell for respondent Thomas Spencer. 

A. FRANCIS JUDD, 
Chief Justice Supreme Court and Chancellor. 
Honolulu, June 27, 1882. 
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OPINION OF THE FULL COURT BY AUSTIN, J. 

H. R. Macfarlane et al. vs. Thomas Spencer, Thomas 
Spencer, Jr., Chas. N. Spencer and R. R. Hind; and H. R. 
Macfarlane et al. vs. Thomas Spencer and Thomas Spencer, Jr. 

The above entitled cases were tried together by consent on 
the appeal to this Court taken from the decision of the Chan- 
celior, setting aside as fraudulent and void as to creditors two 
deeds of land on the Island of Hawaii, executed to the defend- 
ant, Thomas Spencer, Jr., the one by the defendant Thomas 
Spencer, as attorney for Chas. N. Spencer, and the other by 
the Government by the procurement of said Thomas Spencer. 
The said deed from Chas. N. Spencer bears date of December 
12, 1876, and is of 2,520 acres of land in the District of Hilo, 
known as the Ahupuaa of Waipunalei. The Chancellor finds 
that the said Thomas Spencer was then insolvent, and the real 
owner of the land conveyed; and that the deed was void as to 
creditors of Thomas Spencer. Upon this question and also as 
to the validity of the said deed from the Government to 
Thomas Spencer, Jr., new evidence was offered and secured 
before us, and. we now come to examine the case upon all the 
evidence presented. 

Upon the evidence before the Chancellor we think his find- 
ing that on December 12, 1876, the defendant, Thomas 
Spencer, was insolvent and that the deed then made to his 
son, said Thomas Spencer, Jr., was void as to creditors of 
Thomas Spencer, was just; and upon duly considering the 
new evidence upon these points we do not think that finding 
should be overruled. 

By the sworn answer of the defendant, Thomas Spencer, in 
the case relating to the said conveyance by the Government 
to the defendant, Thomas Spencer, Jr., the said Thomas 
Spencer avers that in September, 1877, when said Govern- 
ment deed was made, and long before that, he was insolvent. 
This is strong evidence against him. In terms it does not in- 
clude December 12, 1876, but it would ordinarily be construed 
to do so. 
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It is conclusively shown that Thomas Spencer was insolvent 
in 1874, and from thence to May 31, 1875. Upon that day 
an unsecured debt of $55,000 against him was assigned to 
John S. McGrew for $1,000. This was kept on foot by John 
S. McGrew, but it is now stated by the witnesses Green and 
Walker before us, that they understood McGrew in the pur- 
chase was friendly to Spencer, and held it substantially for his 
benefit at the price he paid or at least at less than its face. 
Thereafter and on the 23d of December, 1876, and after the 
date of the deed now in question, Messrs. Green and Macfar- 
lane before assuming the agency of the plantation of Thomas 
Spencer, required of Dr. McGrew an agreement to which 
Spencer was a nominal party, but which he did not execute, by 
which McGrew agreed with them in consideration in substance 
of their assuming such agency, and advancing money to carry 
on said plantation that he, McGrew, would postpone to any 
claims they might thereby have against said Thomas Spencer 
until May 1, 1880, all of his large indebtedness against 
Thomas Spencer, except the sum of $25,750. By this agree- 
ment Messrs. Green and Macfarlane stood better than Thomas 
Spencer, and better than all other creditors of his; but 
McGrew expressly retains his claims against Spencer, and we 
do not think that there is evidence sufficient to show that the 
debt of $55,000 or the large surplus besides that over $25,750 
held by McGrew against Thomas Spencer were ever released 
or satisfied. The witnesses Green and Walker swear that they 
considered Thomas Spencer solvent in December, 1876, and Mr. 
Green says, if they had not so considered him, they would not 
have gone on advancing to him thereafter, as they did, large 
sums of money to carry on his plantation. Manifestly, their 
advances and their opinion as to his solvency were based upon 
the execution and delivery of the agreement of McGrew with 
them above referred to, and but for that agreement they would 
have considered Thomas Spencer insolvent. So when the 
deed of December 12, 1876, was executed both these wit- 
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nesses would have considered Thomas Spencer insolvent. 
But if the deed of December 12 had been executed at the 
same time, or after the said agreement of McGrew dated 
December 23, 1876, still the financial indebtedness of Thomas 
Spencer was not a penny less than it was on December 12, 
1876, and we have no doubt that he was then and ever since 
has been insolvent, and that said deed, for that reason, was 
void as to his creditors and as to the plaintiffs in this suit. It 
may be true that in December, 1876, by the enhanced values 
of his plantation interests incident to the establishment of the 
Reciprocity Treaty on September 1, 1876, and on account of 
the great hopes thereby engendered, the defendant Thomas 
Spencer believed he was solvent, but it was manifestly a mis- 
take, and because of his insolvency the said deed to Thomas 
Spencer, Jr., was void as to the plaintiffs. 

The plaintiffs represent all the creditors, and there are prior 
and subsequent creditors. Having arrived at the conclusion 
that the defendant Thomas Spencer, was insolvent when the 
conveyance attacked was made, it is unnecessary to consider 
the different legal positions of prior and subsequent creditors. 
No case can be found sustaining as against creditors, a con- 
veyance, without a valuable consideration made by an insolvent 
debtor. 

We have examined the case of Baker vs. Gilman in the 52 
Barb., p. 26, referred to by the defendants’ counsel, which 
holds that a creditor consenting to a conveyance by a debtor 
would be estopped from questioning it. 

In that case the debt of the creditor was nearly all a subse- 
quent debt, and at the time of the conveyance there was no 
other valid debt against the debtor. In a case where, as here, 
the grantor was insolvent when he made the grant, we think 
no principal of estoppel would apply to any creditor. 

As to the land called Hakoa conveyed September 29, 1877, 
by the procurement of Thomas Spencer to Thomas Spencer, 
Jr., it appears, as above stated, that Thomas Spencer was 
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then insolvent. It is claimed that the consideration therefore, 
of $1,110 was paid on behalf of Thomas Spencer, Jr., and out 
of his funds. New proofs are presented. The plantation books 
referred to by the Chancellor are produced. Thomas Spencer 
swears positively that the funds used in the purchase were 
those of Thomas Spencer, Jr., and no satisfactory proof show- 
ing otherwise is made. 

As to the land of Hakoa, therefore, the decree of the 
Chancellor is reversed, and the remainder of the decree 
affirmed. 

F.'M. Hatch for plaintiffs. 

A. S. Hartwell for defendants. 

Honolulu, September 23, 1882. 


SUPREME COURT—IN BANCO. 


HEARD IN VACATION BY CONSENT AS OF THE 
JULY TERM—1882. 


Judd, O. J., McCully and Austin, J.J. 


A. DREIER vs. KUAA ET AL. 


ON APPEAL FROM CIRCUIT JUDGE FOURTH JUDICIAL CIRCUIT ON 
POINTS OF LAW. 


THE DEFENDANTS CONTRACTED to work for plaintiff. His plantation, 
where the defendants worked, was sold to others, except one one- 
hundredth, which was retained, but plaintiff agreed to sell that 
portion to the same grantee on demand for one dollar. 

Herp, that the whole plantation was substantially sold and intended 
to be sold, and, therefore, that the case of Waihee Plantation vs. 
Kalapu, 3d Haw. Rep., 769, is decisive of this case for the defend- 
ants, and they cannot be compelled to work on this plantation. 


Opinion of the Court by AUSTIN, J. 
This is an appeal by the plaintiff.from the decision of the 
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District Court of Koloa, Kauai, which finds the defendants 
not guilty of desertion as charged. 

By the contracts they agree to work for the plaintiff on the 
Island of Kauai as he shall direct, and obey all lawful com- 
mands of Dreier, his agent or overseers. 

The defendants claim that they have not refused to work as 
agreed. 

It was shown that they were required to work on a part of 
the Koloa sugar plantation and refused to do so; and that this 
plantation, having and excepting an undivided one-hundredth 
part thereof and of the debts due by defendants on their said 
contract, had been sold and assigned by Dreier to Adolph 
Haneberg, and by him to the Koloa Sugar Company who now 
own it. 

It further appeared that Dreier had agreed to convey said 
one-hundredth part to Haneberg or his representatives by 
deed upon written demand thereof for the consideration of 
one dollar, and this agreement had been duly assigned to the 
said Koloa Sugar Company. 

The plaintiff's counsel avowed on the argument, and it is 
plainly manifest, that the object of retaining this small interest 
in the plantation was, if possible, substantially, to transfer the 
rights to the contract labor on the plantation to new hands, 
and thereby to escape the force of the decision of the full 
Court in the case of the Waihee Plantation vs. Kalapu, 3d 
Haw. Rep., p. 760, made at the January Term, 1877. That 
case is decisive of this, and the decision of the District Court 
was right, and must be affirmed, unless the retention of this 
purely nominal interest, amounting to one dollar in value, 
leaves the work done on that plantation in part, work done for 
Dreier, and by his direction or the direction of his agent or 
overseers, 

We cannot think so. We think he retains no substantial 
interest in the work done or the profits arising on that planta- 
tion. The maxim de minimis non curat lex applies. 
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If the decision referred to was properly made and we are 
bound to hold,that it was, it ought not to be set at naught by 
such a device as that shown in this case. 

We fully recognize the common circumstance that a laborer 
engaging to work for another, may not work directly under 
his personal supervision and may have but little or no personal 
contact with him, being under the direction of his agents or 
overseers. But those who direct the labor of the defendants 
cannot be considered as the agents, overseers or representa- 
tives of the original contracting master. 

We cannot direct the defendants’ labor on this plantation 
for he has no interest in it, there is no privity of contract 
between these laborers and the owner of the Koloa Sugar 
Company, and therefore the defendants cannot be compelled 
to work in this plantation. 

Judgment of lower Court affirmed. 

A. N. Hartwell and W. O. Smith for plaintiff. 

J. Russell for defendants. 

Honolulu, June 19, 1882. 
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OCTOBER TERM—1882. 
Judd, C. J., McCully and Austin, J.J. 


PAULO vs. D. MALO. 


ON EXCEPTIONS. 

THE OCCUPATION OF LAND of a decedent in this Kingdom in 1849, 
before the enactment of the statutes of descent, by a widow, is not 
necessarily as doweress and may be adverse to the heirs. The ques- 
tion, as to whether such possession is adverse or not, should be leit 
to the jury. 

BY THE COURT. 


The evidence in the bill of exceptions shows that Kea, in 
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whose name the award was made, and afterwards a patent 
issued thereon, died in 1848 or 1849; that the plaintiff is his 
heir-at-law; that the widow of Kea, Kahawalu, continued to 
reside on the land or to cultivate it, and died in 1871, her 
brother Kalama living with her at the time of her death. 
The defendant is his son, who has since been and is now in 
possession of the land. He defends by adverse possession. 
The instructions excepted to are: 1. “That if the jury be- 
lieved from the evidence that Kahawalu was the widow of 
the patentee, Kea, and occupied the premises in dispute with- 
out objection, the statute did not run against the plaintiff until 
her death in 1871.” 2. “That a title by adverse possession 
was only made out by proof of exclusive possession as against 
all the world,” and, 3. “The Court refused to admit in evi- 
dence an alleged lease, no proof of its execution being made. 
The defendant after verdict took general exceptions to it as 
being contrary to the law and evidence. 

Regarding the last it also appears by the report of the 
charge that the Court directed the jury to consider the evi- 
dence as to the possession being permissive or adverse, and 
that there was evidence on which a verdict might be found 
for the plaintiff. The exception, therefore, to the verdict as 
well as to the second exception in the charge must be over- 
ruled. 

Martin vs. Boyd, 3d Haw. Rep., 88; Ford vs. Gibson, 3d 
Haw. Rep., 258. 

The third exception need not be considered. There remains 
the question raised by the first exception, whether the occupa- 
tion of the estate by the widow suspended the operation of the 
Statute of Limitations until her death. 

By the statutes of 1846, p. 59, a widow had a right of dower 
in her husband’s land, but the statute does not in terms allow 
her possession of the estate. The law governing the descent 
of property is that which is in force at the time of the death 
of the ancestor, the rights of heirs being considered as arising 
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at that time. 3 Washburn R. P., 418; 10 Met., 293. 

The statute of descent first enacted in 1850, and subsequent 
statutes have no retroactive effect upon this widow’s right and 
possession. 

In analogy to the common law and the decisions of other 
countries, we hold that a widow cannot enter the land until 
her dower is assigned, because before assignment it is not 
known what part she shall have for her dower. She is not a 
tenant in common with the heir; her right rests in action only. 
See Sigler vs. Van Riper, 10 Wend., pp. 414, 419; Jackson vs. 
O’Donaghy, 7 Johnson, p. 247; 4 Kent’s Com., (12th Ed.), p. 61. 

The occupation of a widow then, in 1849, before the statute 
of descent was passed, was not necessarily as doweress, and 
might be adverse to the heirs; and the question as to whether 
her possession was adverse or not should have been left to the 
jury. 

The language used by the Court in the charge excepted to 
directed the jury, if they found that Kahawalu was in posses- 
sion of the land as the widow of Kea, to find that the statute 
did not begin to run until her death. This was error, and we 
accordingly sustain the exception and order a new trial. 

W. R. Castle for plaintiff. 

R. F. Bickerton for defendant. 

Honolulu, January 5, 1883. 
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OCTOBER TERM—1882. 
Judd, C. J., McCully and Austin, Jd. 


MELE HOLELUA, Magia APAI AND HER HUSBAND, AND KAILIULI 
vg. KHONI KAPU, K. 


ON EXCEPTIONS. 
A VERDICT SUSTAINED, having sufficient evidence to support it. The fact 
that the plaintiffs now claiming heirs of Kane, did not contest pro- 
ceedings in probate in Kane’s estate, not having been made parties, 
does not bind them. 
A statement by one plaintiff that she was not a party to the suit nor 
was she aware of her relationship to Kane is not sufficient to set 
aside a verdict in her favor. 


Opinion of the Court by Jupp, C. J. 

This is an action of ejectment to recover one undivided half 
of certain parcels of land in the district of Honolulu, granted 
by Royal Patent No. 7167 to one Holelua. 

The plaintiff Kailiuli claims to be the widow of Kane, 
deceased, who was the brother of Holelua the patentee. 

The plaintiffs Maria (Coffin) Apai and Mele Holelua, claim 
to be daughters of Hiapo, who they claim was the daughter 
of Kane by Kekoueha a former so-called “wife,” whom he had 
before he took Pouli his wife by christian marriage. 

The defendant contends that Nahina and not Kane was the 
father of Hiapo. 

It admitted that Keoni Kapu was the son of Peinoa, a sister 
of patentee. 

The jury found a verdict for the plaintiffs, and this is a 
motion to set aside the verdict as contrary to the evidence. 

We have examined the evidence carefully and find them 
sufficient proof of the plaintiffs’ claim to entitle them to 
a verdict. The fact that these grand-daughters of Kane, a 
brother of the patentee Holelua, did not contest the applica- 
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tion for letters of administration on the estate of Kane is not 
significant. They were young then, and perhaps ignorant of 
their rights, and they not having been made parties to the 
proceedings in the Probate Court are not bound by them. 

The statement of Maria Apai that she was not a party to 
the suit, and was not aware of her relationship to Kane is 
rather surprising, but it went to the jury, and we do not think 
it sufficient ground upon which to set aside the verdict. 

It was not claimed that this had the effect of a disclaimer. 
If, by parol, it was not valid. 

See 10 Johnson, 366. Exceptions overruled. 

J. M. Davidson for plaintiffs. 

S. B. Dole for defendant. 
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HENRY CORNWELL vs. THE BOARD OF EDUCATION. 


ON EXCEPTIONS. 

IN AN ACTION FOR DAMAGES on false representations, it was proved 
that at the public sale of land at auction the defendant offered for 
sale the Ahupuaa of Waikapu, subject to a lease to the plaintiff 
having five years yet to run. At the sale defendant exhibited a 
map which included a certain specific tract which had been leased 
to the plaintiff, and of which he at the time of the sale held pos- 
session. The sale was made as including such specific tract. This 
was an innocent mistake. But the defendant was responsible for it to 
the plaintiff. There was only a partial failure of performance, and 
the measure of loss thereby if any was admitted. In such a case 
damages can be recovered, and recision of the contract is not the 
only remedy. 


Opinion of the Court by McCuLLy, J. 
At the trial of this cause, when the plaintiff rested, the 
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defendant moved the Court for an order of non-suit, or that 
the jury be instructed to render a verdict for the defendant, 
on the ground that the plaintiff had, himself, informed the 
Secretary of the Board of Education of the (proximate) num- 
ber of acres, and that there was no express or implied war- 
ranty as to the area; and that the plaintiff’s remedy, if any, 
was to call for a recision of the contract. The Court refused 
the motion, and defendant excepted and introduced his evi- 
dence and both parties closing, the defendant moved the Court 
to instruct the jury to render a verdict for the defendant on 
the same grounds as of the former motion, which motion was 
also denied. The Court instructed the jury that there was no 
conflict in the evidence as to the amount of damages claimed, 
or as to the alleged misrepresentations, and that the evidence 
would, if true, sustain a verdict for the plaintiff; which, under 
the direction of the Court, the jury rendered without retiring. 
No exception was taken to said instruction, but the defendant 
excepted to the verdict. 

The exhibits and the evidence attached to the bill of excep- 
tions give the following history of the transaction: The 
defendant November 13, 1875, offered at auction at an “upset 
price of $8,000, a tract of land known as the Ahupuaa of Wai- 
kapu * * * comprising an area of from 16,000 to 20,000 
acres * * * subject to a lease having five years yet to run. 
Title, royal patent.” 

At the sale a certain map was exhibited by the defendant, 
purporting to represent the boundary and area of Waikapu, 
but without survey, notes or statement of the acreage. The 
plaintiff became the purchaser for the sum of $15,050. He 
was the holder of the lease set forth in the advertisement of 
sale as having five years to run. This lease demises four par- 
cels of land in the Ahupuaa of Waikapu, the fourth being 
“all that tract of Kula land commonly known as the Wai- 
kapu commons, extending on both sides of the Waikapu 
main road and embracing all the said commons land known 
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to belong to the said Hawaiian Board of Education (except 25 
acres) containing an aggregate of 18,000 acres more or less. 

The land was offered and sold as an Ahupuaa by its name 
“Waikapu.” The boundaries had not been determined as 
provided by law. The royal patent grants the “Ahupuaa of 
Waikapu,” without survey or area. Subsequent to the sale 
of Waikapu the boundaries of the adjacent Ahupuaa of “Pu- 
lehunui” were adjudicated and determined by law in the 
highest appellate Court, and was adjudged to include a tract 
of about four thousand acres of what had been included in the 
‘“Waikapu commons.” A map exhibited at the trial shows 
the projection taken from what had been known as Waikapu, 
and determined to belong to Pulehunui. There is no ques- 
tion that this part was included in the map shown at the sale 
and included in the lease held by the plaintiff from the de- 
fendant. The plaintiff was ejected from the possession there- 
of, and having sold this to a third party was obliged to repur- 
chase it of the owners of Pulehunui at the cost of $7,500. 

It is clear from these proofs that the plaintiff claims for 
misrepresentation as to a specific tract, and not for a deficiency 
in the area below the 16,000 to 20,000 acres offered for sale. 
There is no showing made in the bill of exceptions of the area 
found to belong to Waikapu, and the Court was not required 
to instruct the jury whether, on the facts of the case, the 
amount of land belonging to Waikapu corresponded with the 
amount offered for sale, within a legal construction of the 
terms “more or less.” 

The complaint both charges that the defendant falsely 
represented that said premises contained an area of from 
16,000 to 20,000 acres, and that they comprised all the lands 
described in * * * a map or plan produced at the sale; 
and further, that it was land described in a lease to the 
plaintiff, comprising the tract from which the plaintiff has 
been evicted. We are of opinion, therefore, that the Court 
was correct in refusing the instruction to find for the defendant 
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on this ground. And the first point in the exception, viz., 
that the plaintiff had, himself, informed the Secretary of the 
Board of Education of the (proximate) number of acres, must 
follow the above named point of exception. His representa- 
tion of the area must be taken to include that which he was 
then holding under the defendant’s lease, so that it was as to 
this part the defendant’s own representation. 

It is due to the defendant to say that the term “misrepre- 
sentation” is used only to signify a statement made according 
to its (the Board’s) understanding of the facts, which, however, 
proves to be incorrect. This mistake in this case arose from 
dealing with large tracts of land by name, while their bound- 
aries have not been confirmed by survey and Boundary Com- 
missioner certificate. The Boundary Commissioner bases his 
determination principally on tradition as known to the oldest 
native residents. In the case of Waikapu and Pulehunui the 
Boundary Commission and subsequently the Supreme Court, 
found on such testimony that a large tract which had been held 
by the Government as Waikapu, under which leases and grants 
had been made, although the grants had been returned and 
cancelled for non-payment, was included in ancient Pulehu- 
nui. But parties are responsible for innocent mistakes. 

See Story’s Equity Jurisp., Section 193. Pierson vs. Mor- 
gan, 2 Brows Cham. Rep., side page 384 et seg. Anislie vs. 
Medlycott, 9 Vesey, 13. Daniel vs. Mitchell, Story C. C. A., 
p. 173. 

The remaining (third) exception was that the plaintiff’s 
remedy, if any, was to call for a recision of the contract. 

We take the law to be as expressed by Littledale, J., in 
Franklin vs. Miller, 4th Ad. and El., 605. “It is a clearly 
recognized principle that if there is only a partial failure of 
performance by one party, to a contract, for which there may 
be a compensation on damages the contract is not put an end 
to.” To the same effect Lord Mansfield in Boston vs. Eyre 
cited in this case. 
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It is admitted here that the failure of performance was 
merely partial, and that there was an ascertained measure of 
compensation. Whatever right the plaintiff might have to 
claim a recision of the contract, it is very clear that he has 
also a right to compensation in damages for the partial failure 
when the damage can be definitely ascertained. 

Smith vs. Richards, 13 Peters, 26. 

We therefore overrule the exceptions. 

A. S. Hartwell for plaintiff. 

S. M. Davidson for defendant. 
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AUGUST DREIER vs. KUAA. 


ON APPEAL FROM CIRCUIT JUDGE OF FOURTH JUDICIAL CIRCUIT 
ON POINTS OF LAW, 


THE DEFENDANT CONTRACTED to labor for the plaintiff on Kauai for 
thirty-six months. He commenced work on the Koloa Sugar Plan- 
tation, and, in a case decided in June last by this Court, he was 
discharged from labor there, and thereupon the plaintiff required 
defendant to go to work for him at “Eleele,” another plantation 
owned by him on Kauai, for balance of term, which he refused 
to do. 

Hern, that he was bound to work as required. 


Opinion of the Court by McCumty, J. 
By appeal of the plaintiff from the decision of the Local 
Circuit Justice of the Fourth Judicial Circuit. 


HAWAIIAN REPORTS, 1882. 545 


August Dreier v. Kuaa. 


The parties hereto have made the following contract, which 
is here set forth in full as follows: 

LABOR CONTRACT.—OLELO AELIKE. 

This agreement made and entered into, this 25th day of 
February, A. D. 1881, by and between August Dreier, on the 
Island of Kauai, party of the first part, and Kuaa, party of 
the second part, witnesseth: 

I. That the said party of the second part promises to per- 
form such labor for August Dreier, on the Island of Kauai, as 
the said party of the first part shall direct, and that he will 
faithfully and punctually perform the same as becomes a good 
workman, and that he will obey all lawful commands of the 
said party of the first part, his agent or overseer, during the 
term of thirty-six months, each month to consist of twenty- 
four working days of ten hours each. 

II. The said party of the first part will well and truly pay 
or cause to be paid unto the said party of the second part, at 
the end of each month during which this contract shall remain 
in force, compensation or wages at the rate of fourteen dollars 
($14) for each month, if said party of the second part shall 
well and truly perform his labor as aforesaid, and to provide 
him with 

III. The said party of the second part agrees to work at 
night and rest during the day, if directed to do so by the said 
party of the first part. 

IV. The party of the second part agrees to work at the 
rate of twelve hours per day at all work connected with the 
sugar mill and boiling house, and all other labor to be at the 
rate of ten hours per day. 

V. ‘The said party of the second part hereby acknowledges 
the receipt of $150 as advance on the within contract. 

Done in duplicate at Koloa the day first above written, and 
that each party is provided with a copy. 
(Signed ) AUGUST DREIER, 
(Signed ) KUAA. 
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The defendant now claims that the act of the plaintiff in 
assigning his labor to a third person, under which assignment 
he served for nine months was such a violation of the terms 
of their contract that he should now be discharged from his 
obligations of service, as provided by Section 1,423 of the 
Civil Code, which reads as follows: 

Section 1,423. If any master shall be guilty of any cruelty, 
minisusage, or violation of any of the terms of the contract, 
towards any person bound to service either under the 1,417th 
or 1,418th Sections, such person may make complaint to any 
District or Police Justice, who shall summon the parties 
before him, examine into, hear and determine the complaint; 
and if the complaint shall be sustained, such person shall be 
discharged from all obligations of service, and the master 
shall be fined in a sum not less than five, nor more than one 
hundred dollars, and in default of the payment thereof, be 
imprisoned at hard labor until the same is paid. 

It is not claimed that the terms of the contract on the 
employer’s part, in respect to wages and lodging have not 
been kept, or that he has been subject to any eruelty or mis- 
usage. He labored “reluctantly” he says, yet voluntarily 
for the assigns of the plaintiff, and received his stipulated 
wages, until he declined to serve longer and was sustained by 
the opinion of this Court as above referred to. The plaintiff 
thereupon required the defendant to return to his service at 
“Eleele” on the Island of Kauai, where he has a plantation, 
to serve the remainder of his contract time, but the defendant 
has refused and absents himself from the place, claiming as 
above a legal violation of the contract which should dissolve 
it, and so the Court below held. 

We held in the former case that it was without and beyond 
the terms of the contract in these: words. “We cannot direct 
the defendant to labor on the Koloa plantation, for he (the 
plaintiff) has no interest in it. There is no privity between 
these laborers and the owners of the Koloa plantation, and 
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therefore the defendant cannot be compelled to work on the 
plantation.” 

The plaintiff under a mistaken view of the scope of the 
contract had required that the defendant should do what he 
was not bound to do, and the defendant under a like mistake 
had for some time complied with the requisition. There was 
in this no violation of the terms of the contraet. 

The language above cited from the decision in the former 
case implies the continued obligations of the contract within 
its terms, namely, to labor for August Dreier on the Island of 
Kauai, only holding that the labor on the Koloa plantation 
was not labor for August Dreier. 

It is to be observed here that the statute requires that 
when the magistrate finds that the complaint of the servant 
under Section 1,423 is sustained and discharges the servant 
from his contract, he shall fine the master from five to one 
hundred dollars with penalty of imprisonment in default of 
payment. No penalty was imposed by the Court below. As 
no question was made of the judgment being for this reason 
defective we need not consider whether on that ground alone 
it might be vitiated, but will remark that the necessity of 
imposing this penalty and the words “guilty,” “cruelty” 
and “misusage” in the context, are an important commentary 
upon the construction to be placed on the phrase “violation 
of any of the terms of the contract” when action is brought 
to cancel the contract. 

The order of the Court is that the defendant return to the 
plaintiff’s service for the remainder of his contract time, the 
time during which he labored on the Koloa plantation being 
counted on the contract. 

And the like order is made in the cases of Wawahimoku 
and Kaaleiki, defendants in similar cases, submitted at the 
same time. 

S. B. Dole for the plaintiff. 

Honolulu, November 3, 1882. 
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KAMOKU ET AL. vs. KALAAUAHA. 


ON EXCEPTIONS, 


THE PLAINTIFF IN EJECTMENT claimed as daughter and sole heir of 
the patentee of the land in question. 

The proof was mainly in the nature of pedigree. It was sufficient to 
establish the valid marriage of the plaintiff’s parents, and that they 
lived together as husband and wife, and the plaintiff’s legitimacy. 

It was not necessary in the case for the plaintiff to prove affirmatively 
that her ancestor died intestate. 


Opinion of the Court by AUSTIN, J. 

This is an action of ejectment. It comes here on motion 
for new trial by the defendant on the ground that the verdict 
was against the law and the evidence and upon exceptions to 
rulings made by Justice Austin on the trial at the July Term. 

The plaintiff claimed as daughter and sole heir of Uanale- 
kehau the patentee of the land in question. 

To prove this there was the evidence of the plaintiff and 
also of several other witnesses in the nature of pedigree from 
which we think the jury were justified in finding as they did; 
that the patentee and Keakeakelani were husband and wife 
under the ancient custom, and prior to the law establishing 
Christian marriage, and that while so husband and wife they 
had a daughter, the plaintiff. This finds her their legitimate 
child. The word wife is used in the bill of exceptions, and 
has but one meaning. 

When applied to relations existing before the law above 
referred to, it means that the parties to whom it refers con- 
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sorted and lived together as husband and wife do since that 
law, and that they are to be considered in law as such. 

By request the Court charged the jury that a showing that 
the plaintiff was a daughter of the patentee was not enough 
unless the plaintiff also showed that her parents lived together 
as husband and wife. And the defendant now claims that 
there was no proof of that fact. 

We think as we have said that the evidence was ample to 
show that the parents were husband and wife, and that while 
such the plaintiff, their child, was born. If this be so, it con- 
stitutes proof that they lived together as husband and wife. 
They certainly did at the time the plaintiff was born. 

Upon this point the plaintiff swears in substance that she 
lived with the patentee and her mother as their daughter on 
the land in dispute till she was ten years old, when her 
mother died, and thereafter with her father till his death in 
1866. This strongly tends to show a living together as husband 
and wife. The jury were right in finding it. 

The evidence in the nature of pedigree was proper. 

See Adams on Ejectment, vide, p. 283. Another point is 
made. The defendant excepts, that even though the plaintiff 
showed herself to be the legitimate daughter of the patentee, 
she did not show that he died intestate. 

Upon this point we cite Brand vs. Livermore, 10 Johnson’s 
Reports, p. 658. In that case it appeared that two of the 
plaintiffs’ lessors in ejectment had said that the ancestor under 
whom they claimed as heirs had made a will which they did 
not produce, and no proof of which was made at the trial. 

The Court says: “Though Henry Cuyler, the ancestor, 
may have made a will, it does not follow that such will con- 
tained a devise of any part of his real estate, and particularly 
of the premises in question. The defendant was bound to 
show such a devise affirmatively, if he would bar the title to 
the heirs. The Courts will never allow the heir to be disin- 
herited by mere conjecture.” See also 2d Greenleaf Ev., 
Section 309, pp. 597-8; Section 331, p. 307. Adams on Eject- 
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ment, vide pages 583 and 818. The plaintiff was required 
only to make positive and not negative proof, and she made 
enough. 

The defendant further claims that, as the patentee left a 
widow to whom he was lawfully united in Christian wedlock, 
and under whom the defendant claimed, therefore the plaintiff, 
born before Christian marriage was established here by law, 
can have no rights as a legitimate child of the patentee. What 
we have before said shows that we are of opinion that this 
cannot be so. 

The fact of legitimacy or illegitimacy is fixed at birth, and 
cannot be changed by anything that occurs subsequently. 

The exceptions are overruled. 

W. R. Castle for Plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, November 7, 1882. 
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Epwarp G. WALLER vs. GILBERT WALLER. 


ON APPEAL, 


AN INTENTION oF G. W. to give his brother, E. G. W., an interest 
in his business, does not make him a partner. The fact that E. G. 
W. held G. W.’s power of attorney and signed his brother’s name 
as his “attorney in fact” considered as evidence to show no partner- 
ship. 

The use of the words “us” and “we” by G. W., in his business cor- 
respondence with E. G. W., is not sufficient proof of partnership 
between them. 


Opinion of the Chancellor appealed from. 
This is a bill of equity alleging that in the month of Jan- 
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uary, 1869, the plaintiff formed a partnership with Gilbert 
Waller, respondent, for the purpose of butchering and selling 
beef and mutton under the style of “Gilbert Waller,” and 
which has continued to the present time. The bill also 
alleges that plaintiff devoted his whole time faithfully and in- 
dustriously to the business, with the exception of two stated 
periods, when absent; that he has drawn from the business 
only the bare living expenses of himself and family, and the 
sum of about $3,500 for the purchase of land and the erection 
of a homestead; whereas the respondent has drawn large 
sums of money far beyond his share of the profits of the busi- 
ness; that in May, 1882, respondent excluded plaintiff from 
any share or participation in the management of the business 
and refused to settle with him. The bill prays for an injunc- 
tion restraining the respondent from disposing of the partner- 
ship property; that the partnership be dissolved and a receiver 
be appointed, ete. 

The answer denies that the alleged partnership ever existed 
and avers that since January, 1869, to May, 1882, the plaintiff 
was employed by respondent as clerk and book-keeper, and 
that he has been paid all sums of money earned by him in this 
capacity, and that the plaintiff has a complete remedy at law 
to recover moneys he may claim to be due. 

I find that the parties are brothers, the respondent being 
the elder. The plaintiff has acted under a power of attorney 
during the absence of respondent and has been accustomed to 
sign as “attorney in fact” when drawing the funds of the 
business. 

The plaintiff has been allowed to withdraw whatever sums 
he thought necessary for his private use, and done a large part 
of the business, having its entire management during re- 
spondent’s absence of about three years in California. 

It is evident from the testimony that the respondent in- 
tended to give his brother a share in or the whole of the busi- 
ness eventually, and that he allowed him to draw whatever he 
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wished to for his support, unchecked, as a kind and indulgent 
brother, until his habits compelled him, for his own protection, 
to take the step of severing their business relations. There is 
no positive proof of a co-partnership. Gilbert Waller never held 
his brother out to the world as his partner, and there is nothing 
in the way the business was managed to suggest a partnership. 
The use of the pronouns “us” and “we” by Gilbert in his 
correspondence with his brother, and his speaking of the busi- 
ness as “ours,” to my mind only indicates a familiar and com- 
plimentary habit of speaking, which is not sufficient proof of 
a partnership. In fact, the rather authoritative and minute 
instructions sent by him in reference to the disposition of cer- 
tain leaseholds and other property, especially in the letter of 
April 9, 1880, are inconsistent to my mind, with the latitude 
which one partner has a right to exercise over partnership 
property. 

There are certain declarations sworn to by respondent and 
wife as having been made by plaintiff that he was not a partner 
of his brother Gilbert Waller. These are not remembered by 
plaintiff or his wife, although present when the alleged con- 
versation took place. 

There is testimony which is not disputed, of the plaintiff 
putting into the respondent’s hands a sum of money, some 
$350, and which he has not accounted for, but there is no 
proof that this was put into the business as capital, with the 
understanding that it was the plaintiff’s contribution towards 
the co-partnership. The statement is made that Gilbert Waller 
said that when the business increased to the slaughtering of 
two bullocks a day it would give one hide to the plaintiff and 
one hide to himself. I think this is explained on the idea that 
Gilbert then intended to give his brother an equal share in the 
business but which he never carried out. 

Upon a careful review of all the testimony I have arrived 
at the conclusion that no partnership is proven and therefore 
dismiss the bill. 

S. B. Dole for plaintiff. 

E. Preston for respondent. 

Honolulu, August 15, 1882. 
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BY THE FULL COURT. 

After thoroughly examining the evidence taken before the 
Chancellor in the above case and listening to the argument of 
counsel we think his decision should be affirmed for the reasons 
stated in his opinion. 

S. B. Dole for plaintiff. 

E. Preston for respondent. 

Honolulu, November 27, 1882. 
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E. FURSTENAU vs. H. HACKFELD ET AL. 


ON APPEAL, 


THE PLAINTIFF AND DEFENDANTS entered into partnership Septem- 
ber 1, 1871, as general shipping and commission merchants, agents 
and importers, and continued business till August 31, 1878, when 
they dissolved, the defendants continuing the business. By the 
retiring agreement the plaintiff still held in the assets of the firm 
a nominal interest of $69,314.70. These assets were mainly of 
accounts due from sugar plantations and their owners. Accounts 
current were to be kept up by the defendants, and interest in cur- 
rent account were to be credited to plaintiff at 6 per cent. 
Twenty-five thousand dollars was written off on a “Reserve ac- 
count” to cover unforseen losses. The contract provides for pay- 
ment of plaintiff's balances in four equal payments, provided the 
losses are not greater than the $25,000 reserved. The facts show 
that the supposed losses far exceeded the $25,000; 

HE Lp, under the contract, that defendants had a right to write off these 
supposed losses, believed by them to be final, for the purposes of 
periodical accounting and to conform accounts current thereto; and 
that, so made up, the account showed that plaintiff had been largely 
overpaid the amount of principal due him; 
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Herp, further, that the retiring agreement authorizes defendants to 
make advances, in their discretion, to carry on plantations on which 
debts are due, and to incorporate or buy plantations if they judge 
best, and to make other changes in order to save or collect sums 
due, and such acts and changes do not accomplish the collection of 
debts till the same are actually realized in cash. But, 

HE p, that interest under the contract is payable semi-annually upon 
balances shown by accounts current kept, and the amount so shown 
due can be recovered here, and, 

Herp, that sums of principal and interest paid or withheld are subject 
to revision on final accounting. 

Opinion of the Court by AUSTIN, J. 

This case comes before us on appeal from the decision in 
equity by the Vice Chancellor, Mr. Justice MCCULLY, against 
the plaintiff and appellant. The relief sought was in the 
nature of an accounting between partners, and a claim that by 
such an accounting a balance of about $30,000 would be found 
due to the plaintiff from the defendants, for which a decree was 
asked. No relief was granted. 

Upon the appeal new evidence was taken, and we are now 
to examine the issue anew. 

The plaintiff and defendants entered into partnership at 
Honolulu on the 1st day of September, 1871, as General Ship- 
ping and Commission Merchants, Agents and Importers, and 
continued the partnership until the 31st day of August, 1878, 
when the same was dissolved by mutual consent, and the plain- 
tiff retired from the firm, having executed a retiring agreement 
bearing date on that day, whereby the business was to be 
continued by the defendants. The interest of the plaintiff 
in the business assets of the firm was one-sixth and of the 
defendants five-sixths. 

By the terms of the retiring agreement it was provided, 
among other things, that the books should be closed on August 
31, 1878, that “all outstanding debts, such as book accounts, 
bills receivable, mortgages and all other valuable matters, are 
to be carefully examined, and ‘after writing off losses that may 
be expected or are made,’ are to be carried forward as balances, 
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so that at any future time ‘they may be stated, and there can 
be no doubt whether the claims have their origin before or 
after August 31, 1878. A part of this, the sum of $25,000, is 
to be written off on a ‘Reserve account, in order to cover losses 
which may occur, and not foreseen.” 

“After all accounts are regulated in above manner, and the 
balances carried forward, the result obtained shall be regarded 
as the capital of the late partners on August 31, 1878, in which 
Mr. F. has one-sixth share.” 

This provision of the contract was carried out, and the one- 
sixth share of the plaintiff in the capital was thereby ascer- 
tained, and agreed to be $69,314.70. The main part of this 
capital consisted of accounts against sugar plantations and 
their owners. ` 

Payments were made to the plaintiff from time to time on 
his share, and current accounts were rendered to him by the 
defendants; and up to and including March 15, 1880, the date 
of the last account rendered, the share of the plaintiff in the 
capital had been reduced, mainly by cash payments, to the 
sum of $30,295.67. No account was thereafter rendered to 
the plaintiff except this action. 

In the accounts, as so presented to the plaintiff, little if any 
of the assets constituting the capital had been written off as 
losses. But in the evidence and exhibits now before the 
Court the defendants claim that large losses of portions of 
those assets have occurred, much greater than the reserve 
fund of $25,000, which the plaintiff is proportionally obliged 
to bear, and that so small a part of the balance of those assets 
has been paid, and the residue thereof remains so uncertain 
and insecure that as a matter of fact the plaintiff has been 
already largely overpaid his fair proportion of assets realized 
and made secure, and that therefore there is nothing now due 
him either of principal or interest; and the defendants claim 
that they have the right to determine, under the contract, 
whether accounts unpaid are secure, and that their determina- 


556 HAWAIIAN REPORTS, 1882. 


E. Furstenau v. H. Hackfeld et al. 


tion shall be binding in the plaintiff for the purpose of an 
accounting between him and them. 

The clauses of the contract which bear upon these points are 
as follows: 

“The partners remaining in the firm assume Mr. Fursten- 
au’s share and dispose of it ‘as they may agree upon it among 
themselves only.’ Mr. E. Furstenau makes over all and every 
claim to the assets and liabilities of the firm to the resuming 
partners, 

“The partners remaining in the firm bind themselves to 
Mr. E. F. to collect, wind up or secure as far as possible, with 
greatest care and conscientiousness, the outstanding accounts 
ascertained on August 31, 1878, such as book debts, bills, 
mortgages and other claims of the firm in order to be enabled 
as soon as possible to pay Mr. E. F. his share in the property 
of the late firm. 

“Until the whole of the outstanding debts and claims are 
collected or completely secured, all partners interested before 
September 1, 1878, remain responsible for the due payment 
and complete securement of same, pro rata, of their share. 

“Until the complete winding up and securement of the out- 
standing claims, of whatsoever kind, a current account is to 
be kept with Mr. E. F. from September 1, 1878, in which he 
is to be credited with six per cent. per annum, until the settle- 
ment of the said outstanding claims. The payment of his share 
in the capital shall be made to Mr. E. F. as follows: One-fourth 
September 1, 1878; one-fourth March 1, 1879; one-fourth Sep- 
tember 1, 1879; one-fourth March 1, 1880. 

“Provided there are no further losses arising than are cov- 
ered by the above-mentioned sum of $25,000,’ to be written off 
on reserve account. As soon as the said reserve account can 
be regulated, i. e., ‘so soon as it is shown that losses arising 
out of the claims before September 1, 1878, do not reach the 
reserved amount of $25,000, Mr. F.’s share in the balance of 
the said reserve account shall be paid out to him.’ Interest 
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in current account shall be remitted semi-annually to Mr. E. 
F. at Bremen, until the account is closed. 

“It is agreed that the moneys that may be due E. Furstenau 
of his share may be paid to him sooner than above stated, if 
the partners that remain in the firm and enter as new members 
declare that they regard all outstanding claims as secured.” 

The following clause of the partnership agreement of the 
present firm bearing date July 21, 1881, also relates to these 
points: 

“All assets and liabilities of the late firm are to be assumed 
by the above-named partners on September 1, 1881, with all 
legal liabilities, advantages and disadvantages, as they shall be 
ascertained by the balance sheet which shall be drawn on 
August 31st, next. Those profits and losses, which shall be 
ascertained until August 31st, “a.” “c.,” are to be for account 
of the late partners. In this connection it is agreed that (A) 
the stock of merchandise is to be assumed at a fair valuation, 
etc., and (B) that of the plantation accounts, those of Olowalu, 
of Armstrong & Pratt, and Lilikoi plantation account of Chr. 
L’Orange, are to be excluded.” 

In considering the powers of the defendants under these 
provisions, it must be borne in mind that the defendants and 
their new partners have five-sixths to the plaintiff’s one-sixth 
interest in the assets to be collected and secured; and in the 
absence of fraud it is to be assumed that every act of theirs 
relative to those assets would, in their best judgment, be done 
for the purpose of helping to realize the payment of the whole 
thereof for the benefit of all concerned. 

Furthermore, it is in proof that the plaintiff is living in 
Germany, where he went after the retiring contract was made, 
and has since resided there, and has not returned. If any 
question arose as to what to do to secure or collect any of the 
capital assets, the plaintiff was not at hand to consult about it. 
And we hold after reading all the provisions bearing on the 
points, that the plaintiff intended to grant the power to the 
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defendants and their associates to act in the absence of proof 
of fraud or gross negligence, as though his personal consent 
were given to all they did. 

We also hold that, for the purposes of accounting between 
the parties, the defendants had the right to mark off debts 
they deemed lost, and thereby to withdraw those amounts from 
the aggregate capital to be divided. They could judge better 
of this than the plaintiff. He could not possibly personally 
know anything about it. He granted to them his right to act 
in the premises. Of course he still retains his share in any 
claims so marked off, and any future unexpected collections 
will be subject to a division with him, until a final settlement 
shall be made. 

The plaintiff claims that much more of the assets have been 
collected than is admitted by the defendants. 

ist. The plaintiff claims that certainly when the changes in 
the partnership of July 21, 1881, were made, the paragraphs 
we have above quoted from the contract then made, constitute, 
aside from the plantation accounts therein specially excluded, 
a sale of the whole of the capital assets in which he has a 
share to the new firm, and thereby that the whole were sub- 
stantially collected. 

We think this is clearly untenable. The letting in of new 
partners was agreed to by the plaintiff. 

The plaintiff asks an accounting as to the sums paid in by 
the new partners if any and claims to be allowed for his part 
of it. This cannot be done. Incidentally he has the advan- 
tage of the funds paid in if any for they make it more sure, 
that advances will continue to be made if thought best, in 
order to try to secure the payment of his share in the out- 
standing assets. 

2d. Account “B” as designated in the opinion of the Vice 
Chancellor, when the plaintiff retired stood at $61,437.50. 
The plaintiff claims that it is collected in full. 

Upon this point new evidence was taken before us. The 
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plantation upon which this debt rested was incorporated since 
the last account rendered to the plaintiff, and some of the 
stock was sold for cash and the amount paid over to the 
defendants. But it was sworn that all sums paid in and real- 
ized were credited for the benefit proportionally of the plain- 
tiff, and we see no reason to doubt this, or that the balance 
unpaid stands as shown. 

The retiring contract provides that “all surpluses over the 
advances made after the 31st of August, 1878, for the purposes 
of carrying on the plantations and securing the advances made 
before that date, shall be credited as payments on account, 
until the whole of the outstanding claims are settled, or may 
be regarded as perfectly secured.” 

The plaintiff would seem to claim that the defendants had 
no right to judge where to make such advances, and that when 
made they were at the defendants’ risk. This is not so. The 
plaintiff also claims that by incorporating the plantation, and 
selling the stock, the defendants in effect, by the change in 
their security collected the whole debt. We do not think so. 
We think the clauses from the contracts which we have quoted 
authorized the incorporating of the plantation, for the purpose 
of trying to secure the outstanding debt, and that the evidence, 
though meagre and not specific shows, as we have said, that 
the plaintiff and the defendants have received an equal pro- 
portional benefit therefrom. 

3d. The plaintiff claims that the account designated “e” 
of $63,385.66 must be considered collected, because although 
it still stands unpaid in whole yet the defendants have made 
large advances so that the debt now stands at $565,984.47, 
and now, since this suit was begun, have bought half the 
plantation at the price of $110,000. The plaintiff’s counsel 
quotes from the original contract which provides that real 
estate or plantation property shall not be purchased without 
the consent of all the partners, and says this covenant has been 
violated, and so the debt must be deemed collected. 
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The evidence shows that the advances and investment were 
made because of and with reference to the collection of the 
original debt. It was made for the benefit of the plaintiff as 
well as of the defendants, and any profits arising from the 
purchase or sums received out of the plantation in any way, 
after first canceling all new advances made to carry on the 
plantation for the benefit of the parties hereto must then 
apply on the original debt. We think the retiring agreement 
gives full power to the defendants to bind the plaintiff by 
such a purchase made with such an object for similar reasons 
to those above given to justify other similar facts. For like 
reasons to those stated, the plaintiff’s counsel demands that 
accounts “ce” $33,224.22 and “j” $31,331 shall be treated as 
paid in full. 

With regard to both of these the defendants determined 
what to do, according to their best business judgment for the 
benefit of themselves and the plaintiff. If any loss of the 
original debt occurs thereby he must bear his share. He cannot 
expect the defendants to take all risks, and if anything is 
thereby gained to divide it with them, and if anything is lost, 
(not of their own advances that they stand alone, but) of the 
first debt, that the defendants shall stand it all. This would 
be the height of unfairness. The plaintiff cannot “eat his 
cake and have if too.” 

On considering the whole case we find no evidence of fraud 
or negligence on the part of the defendants, or anything to 
show that they have not, as the contract with the plaintiff 
requires proceeded to “collect, wind up or secure, as far as 
possible, with greatest care and conscientiousness, the out- 
standing accounts ascertained on August 31, 1878, in order to 
be enabled as soon as possible to pay Mr. E. F. his share in 
the property of the late firm.” 

On the contrary, we think that those acts which the plaintiff 
criticises were done in the utmost good faith to aid to accom- 
plish a speedy settlement in full with the plaintiff. 
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On looking over all the accounts it appears to us that the 
items marked off are properly so marked, and concededly they 
far exceed the amount held in reserve; and that the items left 
are properly beld not yet fully secured, and that the sums 
collected are comparatively so small that the payment of prin- 
cipal to the plaintiff have been much greater than he could 
have required to be måde, and that in justice there is nothing 
of principal due him. 

The retiring contract provides as quoted above, that “until 
the whole of the outstanding debts and claims are collected or 
completely secured, all partners interested before September 
1, 1878, remain responsible for the due payment and complete 
securement of some pro rata of their shares.” 

Under this clause it is possible, in case of unexpected 
and disastrous losses, that the plaintiff may have to return to 
the defendants some of the moneys he has received upon 
account. 

The question as to whether the plaintiff is not entitled to 
the payment of interest is one of more difficulty. As is said 
by the plaintiff’s counsel, conditions are annexed to the spe- 
cific undertaking, to pay principal, but none are attached to 
the undertaking to pay interest. The contract says: “Interest 
in current account shall be remitted semi-annually until the 
account is closed.” 

The interest to be paid is only six per cent. The interest 
chargeable upon the capital by the defendants is much greater. 
There is nothing to show or properly to imply, we think, that 
this remittance of interest is to depend upon the collection of 
interest upon the capital. We think it must be presumed that 
the defendants were bound to take the risk of periodical re- 
mittals of interest. 

Upon account designated “a.,” now standing at $234,920.35, 
which is an increase the defendants say that there was struck 
out and allowed by them to the debtor nearly the sum of 
sixteen thousand dollars interest due, to encourage the debtor 
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to greater exertions towards the liquidation of the debt. 

We think this was properly done; but the claim of the 
defendants’ counsel that this sum allowed should be applied 
first as against the plaintiff, to his demand for interest, we 
think was not intended by the contract. 

It should be applied to the capital, as being a part of a debt 
written off like the other case of writing off debts referred to. 

The defendants’ counsel further claims that if interest were 
due, and were absolutely agreed to be paid, it might have been 
recovered at law. 

We think this is so. We think, however, that there was 
a good reason for bringing this action in equity. More than 
two years had passed since the ultimate time fixed for the 
. payment of the plaintiff’s entire demand, subject to the con- 
dition above mentioned. No information as to the condition 
of the account had been furnished the plaintiff except that 
conveyed by letter dated September 11, 1880, marked Exhibit 
“J,” which was not a detailed account, not intended as such, 
nor account-current had been given to the plaintiff since March 
1, 1880, and no interest had been paid since then. 

On application to the defendants by Mr. Jaeger, the au- 
thorized agent of the plaintiff, for an account it was refused 
on the ground that such an account would divulge the secrets 
of the firm, and the agent was informed that there was nothing 
due the plaintiff of principal or interest. Against these re- 
fusals, the previous denial of defendants’ desired interviews 
by the plaintiff in Bremen has little weight. That denial 
occurred after the refusal of the defendants to pay anything 
on either principal or interest, and we cannot say that it was 
not excusable. 

We think the defendants’ ground for refusal to account 
was untenable. The plaintiff then had a right to an account. If 
the bill was properly brought, and there is anything due the 
plaintiff under well-established rules of equity, he is entitled 
to his decree for it with costs. 


HAWAIIAN REPORTS, 1882. 563 


E. Furstenau v. H. Hackfeld et al. 


We therefore think that the plaintiff is entitled to a decree 
that the defendants pay him interest on his proportion of 
capital as shown by the last definite account furnished him 
on March 1, 1880, down to March 1, 1882, and since then to 
Beptember, 1882, on his proportion of capital after deductions 
made as shown in Exhibits “G.” “J.” “H.” on file. 

And the defendants should continue to furnish semi-annual 
accounts current to the plaintiff until the final settlement 
between them. 

E. Preston and F. M. Hatch for plaintiff. 

A. 8. Hartwell for defendants. 

Honolulu, December 11, 1882. 


OPINION OF MR. JUSTICE Mc CULLY. 


The Court in effect confirms the judgment given in the first 
instance, except in the matter of the payment of interest, and 
thereupon ordering an account to be taken to ascertain what 
amount of interest may be due. 

The clauses in the retiring agreement regulating the pay- 
ment of interest are in these words: “Until the complete 
winding up or securement of claims of whatever kind they 
may be there will be kept a running account with E. Furste- 
nau from September 1, 1878, and six per cent. interest shall 
be credited to him up to the settlement of the above men- 
tioned claims. * * * * Until the closing of this account 
(of the assets) the interest shall be remitted semi-annually to 
E. Furstenau to Bremen.” 

The precise intention of the parties in these clauses of their 
contract must be ascertained by examination not only of the 
words before us, but of the context of the whole instrument. 
We have seen that this was, in brief, to this effect, viz., a 
statement of the debts then due the firm, that E. Furstenau 
owned one-sixth of them, that the remaining partners would 
with discretion and diligence collect the amounts as far as 
they could, and would remit to E. Furstenau his share of 
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what they actually collected, he to suffer his share of the loss 
of such accounts as were lost. It was supposed there would 
be losses, but the owners of the five-sixths did not make them- 
selves responsible for any loss to the owner of the one-sixth. 
These amounts were chargeable with interest, and the interest 
from September 1, 1878, was kept separate and one-sixth part 
was to be credited to E. Furstenau up to the settlement of the 
above mentioned claims. 

Now a “settlement” of the claims may be by a total loss 
a partial realization and quittance, or payment in full. It 
must be considered that the agreement contemplates this, and 
that certain of the accounts “c” “da” and “g” have been 
“settled” by total loss. Until settlement, the house charged 
the debtor parties and credits E. Furstenau in his account, 
and by the agreement is to remit it semi-annually. It will be 
granted I think that the defendants are not bound to pay 
interest after the principal has disappeared, and it must also 
be considered that they are not to pay interest although it has 
been charged up to the debtor and credited in E. Furstenau’s 
current account for a considerable period of time before the 
hope of collection is abandoned and the account written off as 
a loss. 

If in a case of this kind they shall appear to have remitted 
in excess of what proves to be good principal, I hold them not 
bound to remit till interest has accrued in excess of the 
deficit. If there might be some difficulty in keeping the 
current account exactly paid up, I should hold that on the 
final settlement with E. Furstenau he shall be paid only his 
share of actual realizations made and interest on them at six 
per cent. 

I cannot take the view that the account stated at E. Furste- 
nau’s retirement from the firm is to be treated as his capital, 
on which he is to have six per cent. interest, without regard 
to what the firm may realize. 

The higher rates charged on the accounts is the compensa- 
tion of the firm for managing the business. 
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With this expression of my views in addition and some- 
what qualifying what is written by the Court, I sign the 
opinion. 


SUPPLEMENTAL OPINION. 


On further consultation, and after hearing the counsel for 
the respective parties in reference to the terms of the decree 
to be entered herein, we find that there was a misapprehen- 
sion among us as to the amount of interest required to be now 
paid for the two years from March 1, 1880, to March 1, 1882. 
As the decree has not been entered, we still have the control 
of it to correct such an error. 

And we modify the order therefor in that respect, and direct 
that such interest shall be paid upon such sum or sums of 
principal as appear in the defendants’ accounts on file after 
writing off supposed losses during said two years in pursuance 
of the contract, as shown in said accounts. 

If the supposed losses, so written off, shall finally be found 
to be actual losses, and the plaintiff should now receive in- 
terest for said two years, as directed by such unmodified 
order for a decree, he would be obliged at the final account- 
ing to pay back the surplus of interest so received by him; 
and if such supposed losses shall finally be collected in whole 
or in part, the plaintiff must then receive, if he has not 
already received it, the interest which ought to have been 
paid to him on the sums so collected. So by the change 
in the order now made, the plaintiff sustains no substantial 
injury. 

We therefore direct that an accounting be had, if found 
necessary, to fix the sum of interest to be paid, and that when 
adjusted a decree be entered for that sum with costs. 

A. FRANCIS JUDD. 
Bens. H. AUSTIN. 
Honolulu, January 24, 1883. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1883. 
Judd, C. J., McCully and Austin, J. J. 


D. KAHAKALAU vs. LEPOLOA. 


ON EXCEPTIONS. 


MOTION FOR NEW TRIAL as against the evidence. Held not against 
evidence, and that motion for new trial for newly discovered evi- 
dence not having been first presented to the Justice who presided 
at the trial was irregular, but if allowed to be argued the evidence 
offered was cumulative and nothing showed, but that it might have 
been obtained with due diligence at the trial. 


Opinion of the Court by Jupp, C. J. 

This is an action of ejectment for the possession of a piece 
of land at Waipio, Island of Hawaii, being Apana 1, Royal 
Patent No. 4,816 B, to Puaanui. The plaintiff claimed by 
purchase from the heirs of Kawahineainiu, patentee’s brother. 
The defendant claimed by deed from Ioane Paele alleged to 
be husband and heir of Naihe, a daughter of Puaanui the 
patentee. After the evidence was in, the plaintiff’s counsel 
admitted that Naihe was a daughter of Puaanui, and that 
defendant was entitled to one-half of the land by purchase 
from Ioane Paele her husband, and claimed that the plaintiff's 
grantors were entitled to the other half as her heirs at law 
through Kawahineainiu. The jury found a verdict for the 
plaintiff for one undivided half of the land. 

On a careful review of the evidence we find it was amply 
sufficient to sustain this verdict. 

The counsel for the defendant has filed a motion for a new 
trial on the ground of newly discovered evidence, but he did 
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not present it in the first instance for the consideration of the 
Justice who presided at the trial. This was irregular unless 
done by consent. 

An examination of the affidavits in support of the motion 
discloses that the testimony is not only cumulative, but there 
is nothing in them showing that by the exercise of ordinary 
diligence the witnesses could not have been produced at 
the trial. 

The exceptions are overruled and new trial denied. 

C. Brown for plaintiff. 

W. L. Holokahiki for defendant. 

Honolulu, January 29, 1883. 


SUPREME COURT—IN BANCO. 


pa 


JANUARY TERM—1883. 
Judd, C. J., McCully and Austin, J. J. 


J. LAZARUS vs. G. TROUSSHAU. 


ON EXCEPTIONS. 


THE DEFENDANT, in an action of assumpsit (there having been no 
verdict after two trials), paid into Court the full amount due 
plaintiff as charged in his complaint, and thereafter a certair? sum 
as costs; 

HELD, an unequivocal admission of the whole claim, and to amount to 
a cognovit or confession of judgment, upon which, under our law, 
on motion in Court the plaintiff was entitled to judgment for the 
whole sum paid in, with full costs. 


Opinion of the Court by AUSTIN, J. 
This was an action of assumpsit upon a promissory note for 
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$1,000 and interest. Issue was joined, and two trials were had 
before the Court and a jury, on which the jury disagreed. 
Thereafter, and on November 10, 1882, the defendant ten- 
dered and paid into Court, on the plaintiff’s claim, $1,018.25 
in legal tender, which was the exact amount due as claimed 
by the complaint on the note. And thereafter, on January 4, 
1883, the defendant paid into Court $112.20 as the costs. And 
thereafter, on January 11, 1883, the plaintiff moved before 
Mr. Justice McCully, in open Court, for judgment against the 
defendant, which was denied, and the plaintiff appealed to 
this Court. 

Doubtless, by all the authorities, the payment into Court 
of the whole amount claimed in the complaint was an un- 
equivocal admission of the whole claim. 

See Roosevelt vs. N. Y. and Harlem R. R. Co., 15 Barb., 
556; Conastoga and Morrisville Plank Road Co. vs. Skinner; 
5 Burrows, 2,639-40; 1 Manning and Granger, 873; 8 Adolphus 
and Ellis, 144. 

‘The defendant thereafter was estopped from making any 
defense to the action. 

Our rule 14 says “costs shall follow judgment in all original 
actions in this Court.” 

The Code, Section 1,109, in case of default after service of 
process, provides for entry of judgment for the amount claimed, 
with costs. 

The acts of the defendant amounted practically to a cognovit, 
a confession of judgment. They were more than a default. 

Añd we hold that the plaintiff was entitled to a judgment 
under our law, and that his motion for judgment in open 
Court should have been granted for the whole sum paid in, 
with full costs. 

Let judgment be so entered, with costs of this appeal. 

J. Russell, for plaintiff. 

R. F. Bickerton, for defendant. 

Honolulu, January 31, 1883. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1883. 
Judd, C. J., McCully and Austin, J. J. 


LUKA vs. D. K. FYFE, ADMINISTRATOR. 


ON EXCEPTIONS. 

ACTION oF ASSUMPSIT for board and also for small items, proper 
charges against administrator. 

It appeared the deceased was a distant relative of the plaintiff, and for 
thirteen years prior to his death lived with plaintiff. He did some 
little work at times and no payment for board was ever made or 
demanded nor was any promise made to pay; 

Hern, that the plaintiff could not recover, the Court having directed the 
administrator to pay the other small items which were not enough 
to carry costs in this Court. 


Opinion of the Court by Jupp, ©. J. 

The plaintiff brought his action at this term to recover from 
the administrator of Kauo, lately deceased, the sum of $322.50, 
$312 of which was claimed for board and lodging furnished 
the deceased for six years preceding his death, and care of his 
land at $1 per week; also $7.50 for a copy of a royal patent, 
and $3 for digging deceased’s grave. 

The jury was waived, and the presiding Justice rendered 
judgment for defendant, which is excepted to by the plaintiff 
as being contrary to the law and the evidence. 

It seems that the deceased had lived with plaintiff for 
thirteen years up to the time of his death, being a distant 
relative of his. He shared somewhat in the work of cultiva- 
tion and preparing food for the household, sold flowers from 
the garden, and lived in this manner without objection, no 
claim for board or lodging ever having been made against 
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him by the plaintiff; in fact, the plaintiff says he never 
expected pay. The plaintiff was on friendly terms with 
deceased all the while, though he now says he was indolent, 
and a pleasure-loving man. 

No express promise to pay was made by the deceased, and 
we think that all the circumstances of this case negative the 
idea that a promise to pay for board and lodging can be im- 
plied. 

An assumpsit, especially when the habits of Hawaiians as 
to such hospitalities are considered, cannot be implied from 
the facts of this case. 

The parties did not act as they would have acted if the ex- 
pectation of paying for board existed. 

As to the other items in the bill of particulars, we under- 
stand the Court directed the administrator to pay them. 

A judgment for these amounts could not carry costs. 

The exceptions are not overruled. 

8. B. Dole, for plaintiff. 

J. M. Davidson, for defendant. 

Honolulu, January 29, 1883. 
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SUPREME COURT—IN BANCO. 


—— 


JANUARY TERM—1883. 
Judd, O. J., McCully and Austin, J. J. 


His MAJESTY KaLAKAUA AND Her MAJESTY KAPIOLANI ve. 
G. W. KEAWPAMAHI ET AL. 


HEARD BY FULL COURT BY CONSENT. 

THE PLAINTIFFS claim in ejectment. The defense is the Statute of 
Limitations. 

The facts show that W. L. Moehonua and the defendants, his heirs, 
have been in possession claiming title over thirty years. It appeared 
that Moehonua’s wife owned the land claimed by the plaintiffs at 
her death in 1849, and that Moehonua was then in possession of 
it and claimed as her heir, and by verbal will from her. He was 
appointed administrator of his wife’s estate on March 13, 1852, 
and was never discharged ; 

HE p, that as such administrator he was not thereby a trustee for the 
plaintiffs and their privies, so that the Statute of Limitations did’ 
not run as to them; also 

Herp, that the defense of the Statute of Limitations was fully made 
out. 


Opinion of the Court by AUSTIN, J. 

A jury was waived in this case, and it came before us in 
the first instance by consent in vacation, upon an agreed state- 
ment of fact. 

It is an action of ejectment to recover the possession of 
certain land situate at Puulena, Manoa, District of Kona, in 
the Island of Oahu, described in Royal Patent 7,263, on Land 
Commission Award 6,450 to Kaunuohua, w. 

The plaintiffs claim to recover, for Her Majesty Kapiolani, 
as grantee of the lineal descendant of the heir of Kaunuohua. 
The defense is a general denial, and the Statute of Limita- 
tions. The agreed statement of facts is as follows: 
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“The premises named in plaintiffs’ complaint were awarded 
by Land Commission Award No. 6,450 to Kaunuohua, w.; 
that said Kaunuohua died in the year 1849 without issue, 
leaving her surviving husband W. L. Moehonua; that said 
Moehonua took out letters of administration upon the estate 
of said Kaunuohua, March 13, 1852; that said Moehonua died 
in the year 1878 never having filed any accounts as such 
administrator, and never having been discharged from said 
trust; that said defendants are the heirs at law of said Moe- 
honua, and are in possession of said premises; that Kahana- 
auwai Kanoa, w., is the nearest blood relative of said Kaunu- 
ohua now living; Kiwai was the father of Kaunuohua, Keku- 
ialono was the mother of Kaunuohua; Kiwai by Heleino had 
a daughter, Kenoa, who was the mother of Kamahiai, w., who 
was the mother of Kahanaauwai Kanoa; that the plaintiff, 
Kapiolani, has purchased said premises from said Kahana- 
auwai Kanoa, and now holds all the title of the latter thereto. 

“Tt is admitted Kanoa was living in Honolulu when Kaunu- 
ohua died. It is also agreed by and between the parties to 
this submission, and admitted that the record and proceed- 
ings in the Probate Court, in the matter of the estate of Ka- 
unuohua, w., of March 13, A. D. 1852, and also the record 
in the estate of Moehonua, more especially the claim of His 
Majesty Kalakaua, filed May 9, 1882, and proceedings there- 
under in said record, and the record and proceedings in the 
two suits in ejectment, wherein Kapiolani, Queen Consort, is 
plaintiff, and Keaweamahi et al. are defendants, filed respect- 
ively in March, A. D. 1881, and February, A. D. 1882, be 
made part of the record of submission for the consideration 
of the Court. 

“It is also admitted that W. L. Moehonua was in posses- 
sion of the lands in dispute, forming the estate of Kaunuohua 
from the 13th of March, A. D. 1852, and that he and his heirs 
have continued in possession thereof to the present time, 
excepting the land of Kalia at Waikiki, of which plaintiffs 


é 
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claim to have been in possession since the month of May, 
A. D. 1882.” 

From these facts we think it must be presumed that Her 
Majesty, the plaintiff, is the grantee of the lineal descendant 
of the lawful heir of Kaunuohua. The illegitimacy of her 
grantor or her ancestors is not to be assumed unless clearly 
proved, and there was no such proof. 

The substantial question in the case is whether the defense 
of the Statute of Limitations is made out. 

Under the agreed facts, it must be assumed after the mar- 
riage of W. L. Moehonua to Kaunuohua in 1848, that by 
force of the Statute of 1846 he took and held possession of the 
land claimed as her husband, and that he held possession 
thereof at the time of her death in 1878, and that thereafter 
his heirs held and now hold the possession thereof. If this 
possession after the death of Kaunuohua was adverse to the 
plaintiffs, their right of entry was long since tolled, and they 
cannot recover. 

The plaintiff claims that, by virtue of the appointment of 
Moehonua as administrator of the real and personal estate of 
Kaunuohua his wife, he became a trustee for the plaintiffs 
and those under whom they claim, and that thereafter he 
remained their trustee till his death, and that, therefore, his 
possession of the land was never adverse to, but was in accord- 
ance with the plaintiffs’ title. 

It is a familiar principle that a trustee will not in general be 
held to take any larger estate than the nature of his trust 
requires. 

See 2 Washburn on Real Property, p. 495. 

If the administrator was such trustee, and was thereby en- 
titled to the possession of the property in suit, it was only 
temporarily, and for the purpose of paying debts, and, subject 
to this duty the heir was entitled to immediate possession, 
and to the receipt of the rents and profits. If the heir were 
in possession at the death of the ancestor we feel sure that 
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the law would not allow the administrator to oust him from 
the possession except upon petition before the Probate Court, 
showing the necessity of selling the property to pay debts. 
In the proceedings in the Probate Court, in this case, no such 
petition was made, nor was any indebtedness shown; and the 
proofs show that there was no personal property. W. L. 
Moehonua was in possession when he applied to be made ad- 
ministrator. What he then claimed to be the nature of his 
possession, and what trust he then intended to assume, are to 
be determined by what was then said and done. 

The petition for administration, and the proofs in probate, 
are part of the res gestae in the case, and are as follows: 

“HONOLULU, January 2, 1852. 
“To the Hon. WM. L. Lan, Probate Judge: The undersigned 
hereby prays to administer (or settle) the estate, real and per- 
sonal, of Kaunuohua, my wife, who has died in Honolulu, 
leaving no written will; but, the day she died, she left by 
word of mouth in my presence, and in the presence of some 
other persons, all her property to which she had any right, 
to me her husband. This is what I ask of you. 
“Respectfully, W. L. MorEHONUA.” 


“NUPERIOR Court.—March 13, 1852. 

“In the matter of the Estate of Kaunuohua. Before W. 
L. Leg, Chief Justice. Present: W. L. Lee, Haalelea, Moeho- 
nua, H. Rhodes, et al. 

“Kapuu sworn, says: I knew Kaunuohua, the deceased; 
she lived at the King’s Palace; she is now dead; she died, I 
think, in 1849; she died of a ‘mai maoli’—an internal disease; 
I was present, and saw her die; I lived with her a great many 
years; she had a land (an ili) called Aipulena in Manoa 
Valley; she had entered a claim in Land Commission; she 
had two ilis in Kalihi called Mokauea and Niihau 2; she 
entered claims for them; the Ahupuaa of Kalaupapa, on 
Molokai; she had no personal property but her clothes; she 


HAWAIIAN REPORTS, 1883. 575 


His Majesty Kalakaua et al. v. G. W. Keaweamahi et al. 


had a little house lot in Lahaina, at Maui; W. L. Moehonua 
was her husband; she has no brothers or sisters or parents; 
Moehonua is her heir, and no one disputes the property with 
him; there was a dispute with Alexander Liholiho about two 
house lots, but Moehonua has relinquished them; she made 
no will to my knowledge; I did all her business, but never 
heard of her having made any will. 

“A, Paki sworn, says: I knew Kaunuohua; she is now dead; 
she lived in Honolulu sometimes with the King; she died 
sometime in 1849; Moehonua is her heir; I have heard of no 
dispute to the property; I have never heard of her having made 
any will except by word of mouth; the property is as stated by 
the former witness. 

“No person appearing to oppose the application, the Court 
did order letters of administration to be issued to W. L. Moe- 
honua without filing bonds. 

“(Signed ) Henry RHODES, 
“Clerk Supreme Court. 

“Letters of administration issued in usual form.” 

The petition was presented and considered February 15, 
1852. 

These papers are conclusive that he then claimed as heir of 
his wife. 

Kapuu, the first witness in probate, swears that Kaunuohua 
has no brothers or sisters or parents; that “Moehonua is her 
heir, and no one disputes the property with him.” 

This shows him to have been then in possession claiming 
as heir. ° 

By the agreed facts, we are now bound to say that Kaunu- 
ohua then did have a sister living whose lineal descendant 
was the plaintiffs’ grantor, but the above proofs show that 
Moehonua disputed that fact, and claimed to be owner of the 
whole in his own right. 

The petition shows that Moehonua said that Kaunuohua, 
on the day of her death, made a verbal will in his favor. 
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Prior to the enactment of the organic law of 1846 a verbal 
will might be made. , 

See Estate of L. H. Kaniu, 2d Haw. Rep., 82-84. 

In that case a verbal will was established in favor of his 
present Majesty Kalakaua. 

But we think that when Kaunuohua died a verbal will was 
no longer valid. 

See Statute Laws, 1846, pp. 249-50, Section 1; Laws, 1847, 
p. 55, Section 3. 

It is, however, evident that when Moehonua accepted the 
administration he was in possession, openly claiming to be 
heir of Kaunuohua, and to be entitled to the property in dis- 
pute, as owner, against all the world. This claim, and the 
petition and proofs then made, eharacterize and qualify his 
acceptance of letters of administration, and show that he was 
not trustee for the plaintiffs or their grantor, and that he never 
acknowledged the existence of any such relation. 

The probate proceedings are matter of record. The sister 
of Kaunuohua, who was then living in Honolulu, and under 
no disability, must be presumed to have had notice of those 
proceedings, and of Moehonua’s claim to the title. After a 
trustee denies a trust his possession is deemed adverse. 

See Washburn on Real Property, Volume 2, p. 493; Perry 
on Trusts, Volume 2, Section 864. Moehonua not only denied 
the trust—he never admitted it; and it may be properly in- 
ferred that he took the administration beeause he believed it 
would aid his claim of title as sole heir, and it was his asser- 
tion of it in Court. He expressly denied the title of all other 
heirs. An administration so taken cannot be eonstrued into 
admission of other’s rights. 

A possession adversely commenced is presumed to continue 
adverse, so long as maintained. Bogardus vs. Trinity Church, 
4 Sand. Ch., pp. 633, 733; 1 Greenleaf’s Ev., Seetion 41. 

When the administration was granted the possession of 
Moehonua was adverse. This condition continued, unless 
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taking administration was abandonment of the character of 
the possession; and we think we have shown that it was not. 
See Jackson vs. Sears, 10 John. R., p. 435. 

The circumstance that the title claimed was void, or com- 
menced in fraud of the law, does not detract from adverse 
possession commenced under it. See Bogardus vs. Trinity 
Church, 4 Sand. Ch. R., p. 739; Harpending vs. The Reformed 
Protestant Dutch Church, 16 Peters R., p. 455. 

Even though Moehonua claimed under a verbal will, or 
claimed as heir without any reason for it, his elaim was none 
the less adverse on that account. 

For these reasons we hold that an adverse possession of 
thirty years is made out, and that the defense of the Statute 
of Limitation is established. 

Let judgment for the defendants be entered, with costs. 

Hon. E. Preston and F. M. Hatch for plaintiffs. 

J. M. Davidson for defendants. 

Honolulu, January 12, 1883. 


SUPREME COURT—IN BANCO. 


JANUARY TERM, 1883—IN EQUITY. 
Judd, ©. J., McCully and Austin, J. J. 


His MAJESTY KALAKAUA AND HER MAJESTY KAPIOLANI v9. 
G. W. KEAWHAMAHI BT AL. 


HEARD BY FULL COURT BY CONSENT. 


THE DEFENDANTS demurred to the bill on the ground of laches, and 
that the Statute of Limitations was shown to have run. 
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The bill claimed relief for fraud committed by W. L. Moehonua, the 
ancestor of the defendants, on the plaintiffs’ grantee in September, 
1851, by inserting in certain portions of a Land Commission award 
the name of said Moehonua, so that the same appeared to be an 
award to Moehonua, though in fact intended to be made to or 
for Moehonua’s wife, the ancestor of the plaintiffs’ grantee. And 
the plaintiffs claim that the Statute of Limitations, which might 
otherwise have run, did not run because Moehonua was adminis- 
trator of his wife’s estate, and thereby her trustee in possession 
of the land claimed in the bill, and that there was no lache because 
of the fraud. 

He tp, that Moehonua was not a trustee, and that the plaintiffs cannot 
recover because of laches, and because the statute has run, which 
facts appear in the bill. 

Opinion of the Court by Austin, J. 

The question in this case comes before the full Court by 
consent on a demurrer to the bill of complaint. 

The bill alleges in substance that the defendants, except 
D. K. Fyfe, are the heirs at law of William L. Moehonua, 
late of Honolulu, deceased; that in the year 1848 or there- 
abouts the said Moehonua married one Kaunuohua, who died 
intestate without issue in 1849; that letters of administration 
were issued upon her estate to said W. L. Moehonua on the 
13th day of March, 1852; that said Moehonua died in Sep- 
tember, 1878, never having filed any accounts as such ad- 
ministrator, and never having been discharged from said 
trust. 

That said Kaunuohua was seized and possessed in her life- 
time of the tracts of land in the bill described by virtue of 
the mahele between His late Majesty Kamehameha III. and 
the chiefs in the year 1848; that said Kaunuohua, in her 
lifetime, filed her petition before the Land Commission, 
praying that her title in said lands be confirmed by an award; 
that after her death an award was issued upon her said peti- 
tion being No. 6,450, a copy of which is filed and made part 
of the said bill of complaint; that three royal patents have 
been issued upon portions of said premises which are de- 
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scribed in the said bill, being the same numbered 2,509, 
6,846, and 7,168, copies of which are filed and made part of 
the said bill of complaint; that the words “no W. L. Moe- 
honua” were fraudulently and erroneously inserted after the 
name of said Kaunuohua in certain portions of said award 
referring to said lands described in the bill, but not in other 
parts of said award. 

And the plaintiffs allege that the plaintiff Her Majesty 
Kapiolani is the grantee, and now holds all the title of Kaha- 
naauwai Kanoa in and to the lands described in said bill, and 
at the time of said grant the grantor was the sole surviving 
heir at law of said Kaunuohua. 

That the defendants, except D. K. Fyfe, falsely pretend 
that they are entitled under said award to possession of said 
lands which they hold and retain as heirs of said W. L. Moe- 
honua, deceased; whereas the plaintiffs charge that said W. 
L. Moehonua was not a party in interest before said Land 
Commission, and offered no evidence before them in support 
of any claim of title on his part, and that the words “no W. 
L. Moehonua,” where they occur in said award, were fraudu- 
lently and erroneously inserted without right, and confer no 
title; wherefore the plaintiffs ask relief in accordance with 
their allegations. 

The defendants demur and aver in substance that the bill 
entitles the plaintiffs to no relief; that they cannot recover 
because of laches and want of diligence in presenting their 
claim, and that the Statute of Limitations has run upon the 
plaintiffs’ claim. 

The award which concerns the land described in the bill 
bears date September 17, 1851. Kaunuohua died in the year 
1849. Under the Statute of 1846, p. 58, Section 3, Moe- 
honua, at the time of her death, had possession of all her 
lands as her husband. When appointed administrator of the 
estate of his wife Kaunuohua on the 13th of March, 1852, 
there was an award in his favor for the lands in the complaint 
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described, bearing date September 17, 1851. This was equiv- 
alent to a judgment in his favor. 

:See Bishop vs. Namakalaa and Kahinukawa, 2d Haw. Rep., 
p. 2838-9-40; Kekiekie vs. Dennis, Ist Haw. Rep., p. 48; Ku- 
kiiahu vs. Gill, 1st Haw. Rep., p. 54; Kane vs. Perry, 3d Haw. 
Rep., p. 663; Kalaeokekoi vs. Kahahu, October Term, 1882. 

The plaintiffs’ counsel, however, argues that there was not 
an adjudication in favor of Moehonua at all, because he was 
not a claimant before the Land Commission, and no evidence 
was offered in his favor. The bill alleges that Kaunuohua 
filed a petition in her lifetime praying that her title in said 
lands be confirmed by an award; that after her death said 
award 6,450 was issued on her said petition. It is not stated 
that any new proof was taken after her death, and yet the 
situation of the property was changed. We are not to assume 
after this lapse of time that the Land Commission had no 
authority for issuing the award they actually did issue. It 
was undoubtedly an award in favor of Moehonua. The 
failure to record evidence to sustain it does not vitiate it, 
although if the question were opened it would be provable 
against it. Moehonua is dead; if here he might be able to 
explain it. t 

The plaintiffs claim that, by the appointment of Moehonua 
as administrator of his wife’s estate, he became trustee of her 
lands for her heirs, and never relinquished the trust, and that 
therefore his possession up to the time of his death was not 
adverse to her heir, the plaintiff’s grantor. If this were so 
as to lands left by her it is plain, we think, that by taking 
administration he did not intend to acknowledge any land to 
belong to his wife’s heirs which was then awarded to himself. 

A possession to be adverse must be under a claim of title 
against all the world. See Kaaihue ef al. vs. Crabbe and hus- 
band, 3d Haw. Rep., pp. 768-74—opinion of Judd, J. 

We think the award and Moehenua’s possession under it 
constituted an adverse possession as against the heirs of Kau- 
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nuohua. The bill shows Moehonua’s possession to have con- 
tinued from the death of his wife to his own death, more than 
thirty years after. Possession adversely commenced is pre- 
sumed to continue adverse so long as maintained. Bogardus 
vs. Trinity Church, 4 Sand. Ch. R., pp. 633, 733; 1 Green- 
leaf’s Ev., Section 41. 

The plaintiffs claim that after Meehonua became adminis- 
trator his possession was not adverse. 

Upon this point Perry on Trusts, Volume 2 Section 864, 
says: “If a trustee repudiates the trust by clear and unequiv- 
ocal acts or words, and claims the estate as his own, and such 
repudiation and claim are brought home to the notice or 
knowledge of the cestui que trust the statute runs. See also 
Washburn on Real Property, Volume 2, p. 493. 

We think the case at bar is stronger than this. Moehonua, 
as we have said, appears by the bill to have never admitted 
a trust as to the lands in the complaint described. The award 
constituted an open and constant repudiation of any trust. We 
think it is notice to the plaintiffs’ grantor, and to those under 
whom she claimed, that he claimed the possession as owner. 

The plaintiffs further claim that Moehonua’s possession was 
never adverse because of fraud and error in the award as alleged. 

We think this is not so. We believe the law to be well 
settled, that the circumstance that the title claimed was void 
or commenced in fraud of law, dees not detract from the force 
of adverse possession commenced under it. 

See Harpending vs. The Reformed Protestant Church, 16 
Peters’ R., 455; Bogardus vs. Trinity Church, 4 Sand. Ch. R. 
533, 738, above cited. 

The plaintiffs further claim that the Statute of Limitations 
cannot be taken advantage of on demurrer. We still think 
the plaintiffs err in this law. 

Story in his equity pleadings says that the Statute of Limi- 
tations may be taken advantage of by demurrer in equity as 
at law, when it appears on the face of the bill, Section 503, n. 
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4, Sections 484, 751. He further says: “The policy of the 
law is to give quiet and repose to titles. After great lapse of. 
time and long peaceable possession Equity Courts ought not 
to interfere.” 

Id. 813, see also Story’s Eq. Jur., Section 1,520. 

We think all the facts requisite to establish thirty years 
adverse possession in Moehonua and his heirs appear on the 
face of the bill. 

The plaintiffs’ counsel cites with confidence Bishop vs. Na- 
makalaa, and another, 2d Haw. Rep., p. 238, as an authority 
allowing this bill to correct the award. In that case the award 
was issued February 10, 1851, and the royal patent on it was 
May 14, 1851, and the suit was decided March 26, 1860, only 
nine years after the award. 

The Court say they will not allow evidence of adverse pos- 
session prior to the award and that it is not pretended that any 
arose since. 

See Kanaina vs. Long, 3d Haw. Rep., p. 332. The language 
quoted indicates that if the proofs had been as here the de- 
fense would have prevailed. 

But the plaintiffs’ counsel urges that where fraud is averred, 
as in this case, the statute does not begin to run until the dis- 
covery of the fraud, and that the bill does not allege the time 
of the discovery, so the full time of the statute may not have 
run. In many countries the Statute of Limitations is enlarged 
in cases of fraud. In England the statute begins to run in 
cases of concealed fraud from the time when, with reasonable 
diligence, the fraud might have been discovered. 

Story’s Equity Jurisprudence, Section 1,521 A, n. 2. In 
our Statute of Limitations there is no such enlargement of 
the time. The limitation is twenty years. No disability of 
Kaunuohua’s heirs is alleged in the bill, and therefore none 
is presumed to exist. 

It is said they were females, and that the family relation- 
ship of the parties, and the unwillingness to have a contention 
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with the husband Moehonua, who was a petty chief, and 
Hawaiian customs must be taken into account in explaining 
the delay to bring suit. This argument assumes knowledge 
of the fraud, if any, and would be properly provable in ex- 
tenuation of delay if the statute had not run, but not now. 

We think, as we have said, that the heirs of Moehonua 
must be presumed from the facts alleged in the bill to have 
had knowledge of the nature of the award from the time it 
was made. 

His continued possession of the lands after the death of his 
wife was notice of the nature of his claim; that possession 
was never questioned in his lifetime, and ought not to have 
been questioned now. See Perry on Trusts, Section 228, 
volume 1. 

The Statute of Limitations fully ran long since. We have 
examined all the authorities cited by the plaintiffs’ counsel, 
and, under the laws of this Kingdom, we think the plaintiffs’ 
action cannot be maintained. 

The demurrer is sustained, with leave, however, to the 
plaintiffs to amend the bill in ten days from the date of this 
decision; and if they do not so amend, then let judgment 
absolute for the defendants be entered, with costs. 

Hon. E. Preston and Mr. Hatch for plaintiffs. 

J. M. Davidson for defendants. 

Honolulu, January 12, 1883. 
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Hane Lune Kee & Co., vs. R. F. BICKERTON AND W. C. 
PARKE. 


ON APPEAL FROM THE INTERMEDIARY COURT OF OAHU ON POINTS 
OF LAW. 


A SEARCH WARRANT was issued by the defendant as District and Police 
Justice upon an affidavit that the affiant had probable cause, to 
suspect, and did suspect that opium was concealed on the premises 
of one Hung Lo Kee (Chinaman) ; 

HELp, on appeal by defendant Bickerton only, adopting opinion of Chief 
Justice below, that the warrant was improperly issued and the 
defendant Bickerton was liable for damages. That the affidavit ought 
at least to have set forth in substance that “the affiant believes that 
opium is in the unlawful possession of a named person, concealed 
on certain specific premises ;” 

HEL, alleged suspicion and concealment on the premises of defendant 
named were insufficient; 

HELp, appellant not excused by any default or delay of officers exe- 
cuting warrant. 


Opinion of the Court by Jupp, C. J. 

This case came to this Court in Banco by appeal from a 
decision of the Chief Justice rendered on the 4th of January, 
1883, sitting in place of the Police Justice of Honolulu, as 
Intermediary Court of Oahu. 

The Chief Justice having rendered judgment in favor of W. 
C. Parke, as Marshal, and the appeal being by the co-defend- 
ant and not by the plaintiffs we are not at liberty to consider 
the question of the liability of the Marshal. 
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We have given due consideration to the arguments of counsel 
upon the question raised by the appeal of the Police Justice, 
and do now affirm and adopt the decision of the Chief Justice 
in the premises. 

The further point made by the defendant that he is excul- 
pated from the consequences of having issued an illegal 
warrant by reason of the default and neglect of the officers 
executing it, we hold to be untenable. 

Judgment affirmed. 

A. 8. Hartwell for plaintiffs. 

R. F. Bickerton pro se. 

Honolulu, January 29, 1883. 


INTERMEDIARY COURT oF OAHU. 


Opinion of Chief Justice Jupp appealed from. 

This is an action of trespass on the case, the complaint 
alleging that on the 5th November last the plaintiffs’ premises 
at No. 24 Hotel-street, Honolulu, including their store-rooms 
and sleeping apartments, were searched, and the plaintiffs 
disturbed, insulted, iil-treated, and assaulted by one F. Marcos 
and one B. Qadt and others, policemen, acting by the unlaw- 
ful authority and orders of Richard F. Bickerton, Police 
Justice of Honolulu, and William C. Parke, Marshal of the 
Kingdom, in contravention of the plaintiffs’ private rights 
under the law, to their damage $200. 

By the evidence submitted, it seems that police officer 
Marcos, on the 13th of October, 1882, swore to the following 
complaint for search-warrant before the defendant Police 
Justice of Honolulu: 

“COMPLAINT FOR SEARCH WARRANT. 

“To R. F. Bickerton, District Justice in and for the district 
of Honolulu.—F. Marcos, of Honolulu, on oath, complains 
and informs the said Justice that the following goods, to wit: 
Sundry opium, and that he hath probable cause to suspect, 
and doth suspect, that the said goods or part thereof are con- 
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cealed in the premises of one Hung Lo Kee (Ch.), situate at 
Hotel-street, No. 24, and prays a warrant to search for the 
same. Dated this 13th day of October, 1882. 

“(Signed ) F. Marcos. 

“Subscribed and sworn to before me this 13th day of 
October,. 1882. 

“(Signed ) RIcHARD F. BICKERTON, 
“Judge of the first District of Oahu, and Police Justice of 

Honolulu.” 

And thereupon the Police Justice issued the following 
search-warrant : 

“SEARCH WARRANT. 
“Oahu, H. I., ss. 

“To the Marshal of the Hawaiian Kingdom, his deputy, or 
to any constable of the district of Honolulu.—You are re- 
quired, and commanded forthwith, with necessary and proper 
assistants, to enter into the premises of Hung Lo Kee (Ch.), 
of Honolulu, Hotel-street, No. 24, mentioned in the annexed 
information and complaint, and there to diligently search for 
the goods and articles specified in the said complaint; and 
if the same, or any part thereof, shall be found on such search, 
that you bring the goods and articles so found, together with 
the body of the said Hung Lo Kee (if found in your district), 
before me for examination. Make due return of this writ 
and of your proceedings thereon with all convenient speed. 

“Given under my hand this 13th day of October, 1882. 

“(Signed ) RICHARD F. BICKERTON, 
«Judge of the first District of Oahu, and Police Justice of 

Honolulu.” 

The warrant was put into the hands of officer Oadt, the 
premises were searched on the 5th November, and the follow- 
ing return made: 

“I hereby certify that I searched the within premises for 
opium, and found none. 

“(Signed ) B. Oant, Police Officer. 

“Honolulu, November 5, 1882.” 
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It is not claimed that the Marshal had any personal knowl- 
edge of this process, and the Attorney-General contends that, 
so far as he is concerned, the form of the process is imma- 
terial, as he did not see it, nor execute it himself, nor by his 
deputy—as constables are not appointees or deputies of the 
Marshal. It is, on the other hand, contended that in the eye 
of the law the Marshal is personally present when any process 
is executed, and that he is responsible for the acts of his 
deputies, and of all officers executing process. 

The cases cited are the People vs. Waters, 1 Johnson’s 
Cases, 137, where the Court held that a sheriff is not liable in 
not acting on a process which does not come to his personal 
knowledge, nor was lodged in his office, but which was de- 
livered to his deputy, unless he affirm it by acting upon it. 
In Waterbury vs. Westvelt, 9 N. Y., 598, where a deputy- 
sheriff made a wrongful levy, and the sheriff ratified his acts, 
the Court held that both might be sued jointly for the act. 

In Sibly vs. Estabrook, 4 Gray, 295, the Court held that the 
statute limiting the right of action against a sheriff for mis- 
conduct of his deputies to four years was controlled by the 
limitation of the right to bring action against a sheriff for 
assaults and false imprisonment to two years. 

In Morgan vs. Chester, 4 Conn., 387, the Court held that a 
judgment recovered against a sheriff’s deputy for default in 
official duty did not bar the remedy against the sheriff for the 
same assault. 

In all these cases the relation of sheriff and deputy existed. 
Is a police officer, or, as he is called in the statutes, “a con- 
stable’—a deputy of the Marshal? I am of the opinion that 
he is not in the sense in which this relation is considered in 
the above cited cases, and as to make the Marshal responsible 
for his official misconduct. 

Constables are appointed for each district of the Islands by 
the Governors, and are under the control of the Marshal and 
his deputies. Section 266 of the Civil Code. 
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The language used in the statute, that the constables are to 
be “under the control of the Marshal,” is not sufficient to 
make him responsible for their official acts, especially when we 
consider that it was deemed necessary in a prior section (264), 
in order to fix the relation of deputies to their sheriffs, to say 
distinctly that they, the “sheriffs shall be severally responsible 
for the official acts of their deputies.” 

The power of removal of constables by the Marshal is not 
sufficient to attach responsibility, for this is also vested in the 
Governors, and in the Judges of Courts of Record and Police 
Justices, these latter persons not being executive officers. To 
hold an officer responsible for the acts of an under official in 
the same department, whom he does not appoint, would be 
an anomaly and an injustice. 

Moreover, the search-warrant in this case was directed to 
the “Marshal of the Kingdom, his deputy, or to any constable 
in the district of Honolulu,” and this is in pursuance of the 
second section of chapter 48 of the Penal Code on search 
warrants, which prescribes that they shall be direeted to “an 
officer of justice.” 

It seems to me that the direct authority is thus given to 
any constable to execute such a warrant, and it not appearing 
that the warrant was received by the Marshal, or that it was 
lodged in his office, and by him put into the hands of an officer 
to be executed, or that he took any part in the execution, 
accordingly I render judgment in his favor. 

I now consider the liability of the Police Justice. 

The general principle is not controverted that there is no 
presumption in favor of the jurisdiction of Courts of special 
and limited jurisdiction. Piper vs. Pearson, 2 Gray, 120. 
The same case is also authority on the equally clear principle 
that a Judge of an inferior Court acting in a case of which he 
has no jurisdiction, or exceeding his jurisdiction, is liable in 
damages to any party injured. “The jurisdiction of Courts 
of limited jurisdiction depends upon the existence of certain 
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things, and for want of these the Court has no jurisdiction; 
and everything done by the Court where those are wanting 
is coram non judice, and the Judge and officer are, in such 
case, liable in trespass to any person who may be arrested by 
a warrant issuing from the Court.” Grumon vs. Raymond, 
1 Conn., 46; citing Smith vs. Bouchier, 2 Strange, 993. 

In this last ease the law required that the plaintiff should 
swear to his “belief,” whereas he swore that he “suspected,” 
&e., and the Court held the Vice-Chancellor of Oxford, the 
Judge, Jailor and party, all liable in damages. 

An oath which is not in compliance with the statute is no 
oath, and the warrant issued thereupon is without jurisdiction 
and unknown to the law, and therefore void. 

There are many authorities to the same effect: See Com- 
monwealth vs. Lottery Tickets, 5 Cush., 369; State va. Staples, 
37 Me., 228; State vs. Carter, 39: Me., 262. 

In the case before me the oath made is, that “F. Marcos, 
on oath, complains and informs . . . that the following 
goods, to wit: Sundry opium, and that he hath probable 
cause to suspect, and doth suspect, that said goods, or a 
part thereof, are concealed in the premises of one Hung Lo 
Kee,” etc. 

In effect, though badly expressed, the oath is that the affiant 
suspects that sundry opium is eoneealed on the premises of 
Hung Lo Kee. 

The Constitution requires (Article 12) that no “warrant 
shall issue but on probable cause, supported by oath or affirma- 
tion, and describing the place to be searched, and the persons 
or things to be seized.” The statute also (Penal Code, Chap- 
ter 48, Section 4) prescribes that a search-warrant can in 
no case be granted but on affidavit setting forth sufficient 
facts, in the opinion of the Magistrate, to justify the issuing 
of such warrant. 

I do not think that the Constitution requires that the affidavit 
should swear using the words that he “has probable cause to 
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believe or suspect” that what is necessary to be proved exists, 
but that the facts of the affidavit itself must be such as to 
afford grounds for belief that the facts exist, and that the 
Magistrate must be convinced that there is “probable cause” 
for issuing the warrant or making the charge. The affiant, 
therefore, must swear, as is more plainly indicated by the 
statute in the Penal Code, to sufficient facts which in the 
opinion of the Magistrate would justify the issuance of the 
warrant, and this affidavit must be according to the “belief” 
of the affiant. 

I find an authority ex parte Haynes, 18 Wend., 611, that 
an affidavit that an affiant is informed and believes that 
certain facts exist, is not sufficient to authorize the issuing of 
an attachment. The statute required “proof to the satisfaction 
of the Judge.” Judge Cowen held that an affidavit of belief 
is no legal proof of the existence of a fact. 

I do not go to this extent. Section 901 of the Civil Code 
allows a search warrant to take property secreted to the preju- 
dice of another to be issued, on an “application under oath 
showing good and satisfactory reasons for believing,” ete. 
But so far as I know it is only under the law for the preven- 
tion of smuggling that an officer is authorized to make a 
search or seizure when he has reason to suspect the conceal- 
ment of goods. Civil Code, Section 662. Under the general 
law for the issuing of warrants of arrests for crimes and mis- 
demeanors, the sworn information must be that the applicant 
has “knowledge of or reason to believe” the commission of 
the offense. No less precision ought to be required of a person 
swearing out a warrant. 

The statute explains what are “sufficient facts,” in Section 
3, last clause, viz., the belief of the affiant in the existence 
on the designated premises of articles necessary to be pro- 
duced as evidence, or otherwise on the trial of anyone accused 
of a criminal offense. The search warrant can only be issued 
(unless elsewhere granted by statute) for the purposes speci- 
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fically named in the statute, and it is clear that there must be 
an affidavit, that the articles sought to be discovered are 
necessary to be produced as evidence or otherwise on a 
criminal trial. 

I fail to understand how a suspicion that “sundry opium is 
concealed on the premises of A” answers the requirement of 
the statute. It is not a criminal offense that opium is con- 
cealed on a person’s premises without the averment that it is in 
the possession of some person. The essence of the offense is 
the unlawful possession of opium, not the mere fact of its 
existence concealed on a premises. I think the affidavit should 
set forth that the affiant believes that opium is in the unlawful 
possession of a named person concealed on certain specific 
premises, in order to authorize the Magistrate to issue the 
warrant, and anything short of this is insufficient. 

The 12th article of the Constitution also prescribes “that 
the place to be searched shall be described.” 

Cooley on Torts, p. 295, says, that the warrant must also 
describe particularly the place to be searched and leave nothing 
to the discretion of the officer in this regard, citing many cases. 
In 13 Mass., 286, Sandford vs. Nichols, the affidavit alleged 
“that certain goods, wares and merchandise were lodged or 
deposited in the houses or stores of Messrs. Thomas Sandford 
& Co., of Troy,” etc., and the Court held that the description 
was insufficient. 

In the State vs. Robinson, 33 Maine, 564, the complaint and 
warrant described the premises as “a certain building on Plum 
street, called a shed.” Held a defective description as not to 
distinguish this shed from any other on that street. 

The affidavit in the complaint before us describes the 
premises as those of “one Hung Lo Kee (Ch.), situated at 
Hotel street, No. 24.” I am of the opinion that this is a suffi- 
cient description, as the Police Justice of Honolulu could not 
suppose that any other place than No. 24, Hotel street, Hono- 
lulu, was intended. 
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It was urged that there is no person in existence bearing 
the name of “Hung Lo Kee,” but that this is the firm name 
of the partnership doing business in these premises. This is 
undoubtedly true as appears by the evidence, but the aver- 
ment in the complaint does not describe this Hung Lo Kee, 
as a partnership name, and the Magistrate had a right to 
assume that a certain individual of that name was intended. 
If the Magistrate was deceived by the affidavit in this respect 
he is exonerated. 

The 12th article of the Constitution in declaring that “every 
person has the right to be secured from all unreasonable 
searches and seizures of his person, his house, his papers and 
effects,” secures to the citizen a highly valued and important 
civil right. Says Judge Cooley: “In their origin these pro- 
visions had in view the mischiefs of such oppressive action by 
the government or its officers as the seizing of papers to 
obtain evidence of intended crimes, but their protection goes 
much beyond such cases, ete. An unlawful search and seizure 
is an aggravated trespass and should be visited with corre- 
sponding damages. Search warrants are allowed to be issued 
only after a showing of legal cause under oath to the satisfac- 
tion of the Court or Magistrate.” Cooley on Torts, p. 294. 

The Courts must watch these summary processes with 
extreme care and abuses of them, though unwittingly made 
must be corrected. 

I ought to say that the form of complaint and warrant used 
in this case being printed forms, and presumably prepared 
by the Law Office of the Government were well calculated to 
throw the Magistrate off his guard. 

The search, as shown by the evidence, was not conducted 
with any acts of violence or special indignity; still there was 
an unlawful invasion of the plaintiffs’ premises. The plaintiffs 
do not ask for heavy damages, and feeling assured that the 
awarding of a small amount will effect the correcting the evil 
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complained of, I find for the plaintiffs in the sum of $20 and 
costs against the Police Justice. 
A. F. Jupp, Chief Justice. 
A. S. Hartwell for plaintiffs. 
Mr. Bickerton, pro se, Attorney General Preston for the 
Marshal. 
Honolulu, January 4, 1883. 


SUPREME COURT—IN BANCO. 


JANUARY TERM—1883. 
McCully, J., Austin, J., (Judd, O.J., dissenting.) 


M. ROSE ET AL. vs. H. H. PARKER ET AL. 


EgQuırYy will intervene to enforce a verbal contract for the sale of lands, 
notwithstanding the Statute of Frauds, where one party has done 
certain acts in part execution, and upon the faith of the contract, 
with the knowledge and consent of the other; if the contract is 
so far executed that for the latter to repudiate it would amount 
to a fraud upon the other. Payment for the land, accompanied by 
possession, is “part performance.” 

The possession, however, must have delivered or assumed in pursuance 
of the contract of sale alleged and so retained. 

In this case the possession of plaintiffs of unfenced and uncultivated 
land was referable to a prior agreement for pasturage; and there 
was nothing in the circumstances to make it against equity to refuse 
to enforce the agreement. 

Respondents ordered to repay purchase money, notwithstanding the 
Statute of Limitations of personal actions may have run. 


Opinion of a majority of the Court by Jupp, C. J. 
The Court has taken time to consider deliberately the 
questions involved in this case, and a majority is now of the 
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opinion that the decision of the Chancellor, rendered on the 
23d September, 1882, declining to decree the enforcement of 
the agreement for the sale of the land, should be affirmed. 

We are, however, of the opinion that, all the parties being 
now before the Court, the plaintiffs should not be put to their 
action at law to recover their money paid to the late B. W. 
Parker, and now order that the same be paid by the respond- 
ents to the plaintiffs, without interest, which is offset by the 
use of the land. See Johnston vs. Glancy, 28 Am. Dec., 50. 

It is in evidence that the plaintiffs had expressed them- 
selves as willing to receive back from defendants the money 
paid, and to rescind the contract; but the principal defendant 
referred them to his counsel, who said he would consider the 
matter, and no payment was then tendered. When, much 
later, the defendants offered to pay the money, the plaintiffs 
answered that they had parted with their interests to the 
plaintiff, Rose. 

We do not think that this refusal to take the money bars 
the plaintiffs from a right to the relief now granted, since by 
the judgment of the Court they cannot have the contract of 
sale executed. To pray for the repayment of the money in 
the bill for specific performance would be inconsistent. 

It is urged that the plaintiffs are barred of this recovery by 
the Statute of Limitations. 

We understand that “Courts of Equity not only act in 
obedience, and in analogy to the Statute of Limitations in 
proper cases, but they also interfere in many cases to prevent 
the bar of the statute where it would be inequitable or unjust.” 
Story’s Eq. Jur., Section 1,521. 

The circumstantes of this case justify us in ere re- 
payment, notwithstanding the statute. 

Decree accordingly; costs to be paid by respondents. 

J. M. Davidson for plaintiffs. 

A. S. Hartwell and W. R. Castle for defendants. 

Honolulu, March 1, 1883. 
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DISSENTING OPINION OF AUSTIN, J. 

It is shown conclusively, and found by the Chancellor, that 
a verbal contract of sale of the land, as claimed, was made 
substantially as set forth in the bill. At the time this con- 
tract was made the plaintiffs were in possession of the land as 
tenants of Rev. B. W. Parker, father of defendant (Rev. H. 
H. Parker), who made the contract, and were using it for the 
purpose of pasturage. Possession continued after the sale, and 
at three different times thereafter payments were made and 
accepted on the purchase money of the land, amounting to 
$400, and receipts were given showing that they were for pur- 
chase of Jand in the right district, but not specific enough 
to take the case of the statute. These receipts show that the 
payments were surely not made on rents. They were not in 
the nature of rent, and no payment of rent was shown. The 
continuance of possession after the sale, I think, was not under 
the lease, but must have been allowed under and in pursuance 
of the contract of sale. 

In this case the possession is not, as in many cases, used as 
aiding the evidence of sale. That is made out entirely aliunde. 
The effect of mere continuance of possession, which is weak 
when the actual making of the contract is doubtful, becomes 
strong, I think, when the contract is sure, and possession goes 
up, and payments are thereafter made and accepted on the 
contract. 

See Browne on Statute of Frauds, Sections 179, 481, p. 
543; Wills vs. Strading, 3 Vesey, Jr., 378-82; Story’s Eq. Jur., 
Volume 2, Section 763. 

In addition to that, a house was erected on the land, and 
occupied for several years. It is proved that soon after the 
death of Rev. B. W. Parker the party who had occupied that 
house came to the defendant, Rev. H. H. Parker, and re- 
quested permission to retain the house on the land, as his 
father had permitted it in his lifetime. This is construed by 
the Chancellor to show that the original leave to build the 
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house there was permissive merely, and did not accompany 
or grow out of the contract of sale. With great deference 
to his opinion, I think that construction is a mistake. If 
it could be held as admission that she was not a purchaser 
of the land, that admission would not bind all the others who 
claimed as such. And I think it was not even an admission 
binding on her not to claim as purchaser. In a recent case 
we have held that a party entitled to land could not admit 
away his right by parol. 

The evidence shows that the house was put on the land 
after the contract of sale was made, and manifestly with Mr. 
Parker’s free consent. It was not under any lease; the lease 
had been abandoned. The erection of a house seems a new 
departure, and should be held to be allowed and done under 
the contract of sale. The party in occupation of it wished to 
avoid trouble with the defendants, and so asked permission to 
remain. This did not destroy the first effect of putting the 
house there, which, with the other acts of possession shown, I 
think, was sufficient part of performance to take the case out 
of the statute. All apparent laches in the case was properly 
accounted for. For these reasons, I respectfully dissent from 
the opinion of the majority of the Court. 

Honolulu, January 30, 1883. 


OPINION OF CHANCELLOR JUDD APPEALED FROM. 


This is a bill in equity alleging substantially an oral agree- 
ment between the defendant’s ancestor, the late B. W. Parker, 
and certain native Hawaiians to wit: Nakalina and thirteen 
others, for the sale of a piece of land in Kaneohe, Oahu, 
described in Royal Patent No. 536, for the sum of $500. The 
bill also alleged part payment of the purchase money amount- 
ing to $400, and that the said deceased put the said orators in 
possession of the land. M. Rose, a complainant in the bill 
alleges that these same natives have assigned to him their 
rights in the land accruing to them by the sale above set 
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forth; also refusal of the defendants, heirs of the said B. W. 
Parker, to execute the conveyance agreed upon as alleged, 
also tender of remainder of purchase money. The Court is 
asked to decree that defendants make and execute a conveyance 
accordingly, and to enjoin a trespass suit by defendant H. H. 
Parker against M. Rose. 

It appeared by the evidence that some twenty-three persons 
originally composed this company, many of whom have now 
deceased, and the bill has been amended accordingly. 

There being no evidence that these parties have assigned 
their interests herein to M. Rose, he is no longer a party 
except as praying for an injunction against suits for trespass 
in disturbance of his possession of the land in controversy. 

As to Mrs. Mary Parker, widow of the late B. W. Parker, 
there is no evidence that her right of dower was released, 
and the claim for this was abandoned at the trial. 

This case is one of considerable difficulty. The following 
are translations of the receipts put in evidence by the plaintiffs : 

“$115. This day Paoa and Kapule have correctly paid 
($115) one hundred and fifteen dollars for the land of Lipuna 
in Kaneohe, Island of Oahu. 

“(Signed ) B. W. PARKER. 

“Honolulu, February 2, 1871.” 

“$115. This day Paoa paid ($115) one hundred and fifteen 
dollars part payment for the land in Kaneohe. 

“(Signed ) B. W. PARKER. 

“Honolulu, June 3, 1871.” 

“70. Kahuakai and Kapule have correctly paid ($70) 
seventy dollars for the land of Lipuna. 

“(Signed ) B. W. PARKER. 

“Honolulu, June 3, 1871.” 

“$100. This day Kahuakai has paid ($100) one hundred 
dollars for the land of Lipuna, at Kaneohe, Island of Oahu. 

“(Signed ) B. W. PARKER. 

“Honolulu, October 28, 1871.” 
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In all $400 was paid. The signatures are shown to be 
genuine by members of the family of the late B. W. Parker, 
but none of them have any personal knowledge of the trans- 
action, never hearing of it until after Mr. Parker’s death, 
which occurred in 1877. These receipts are not relied upon by 
the plaintiffs as forming a memorandum in writing for the 
sale of land sufficient to satisfy the Statute of Frauds, the 
specific performance of which can be compelled in equity. 
It is evident that these receipts do not comply with the 
requirements of the Statute of Frauds, for they do not state 
the names of the grantees. “The memorandum must contain 
the essential terms of the contract with such a degree of 
certainty that it may be understood without recourse to show 
the intention of the parties.” Browne Statute Frauds, Sec- 
tion 371. 

The written memorandum must contain the names of both 
the contracting parties, Id., Section 372. 

The memorandum does not show the price agreed to be 
paid. This is an essential part of their agreement where, as 
in this case, a price was stipulated and its omission is fatal. 
See Browne Statute Frauds, Section 376. 

The plaintiffs contend, however, and so allege in their bill 
as amended, that the contract was oral, and that thereby Mr. 
Parker agreed to convey for the sum of $500 the land of 
Lipuna, consisting of about forty-six acres, situate in Kaneohe, 
Oahu, to a company of natives some twenty-three in number, 
and the receipts are introduced as evidence that $400 was paid 
in pursuance of this parol agreement. 

The plaintiffs contend that they have proved a verbal con- 
tract for the sale of this land and rely on the power with 
which Courts of Equity are clothed, of compelling the specific 
execution of the verbal contract (void by the Statute of 
Frauds), on the ground that the refusal to execute this would 
amount to practising a fraud upon the plaintiffs. ` 

The correct doctrine upon which this rests appears to be 
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that equity will at all times lend its aid to defeat a fraud not- 
withstanding the Statute of Frauds. See Browne’ Statute 
Frauds, Section 437, 438. 

Courts of Equity will enforce a verbal contract where the 
statute itself has been used as a cover to a fraud. 

Equity will intervene to enforce a verbal contract notwith- 
standing the Statute of Frauds where one party has done 
certain acts in part execution and upon the faith of the con- 
tract with the knowledge and consent of the other, and the 
contract must be so far executed that for the latter to repu- 
diate it would amount to a fraud upon the other party. 

Payment alone is not now considered even to the whole 
amount of the purchase money, part performance so as to 
justify the enforcement of the contract. Browne Statute 
Frauds, Section 461, and many cases there cited. The reason 
for this seems to be that as the money can be recovered in an 
action at law the parties may be restored to their original 
position. 1 Story Eq. Juris., Section 761. 

Judge Story says in this section that “nothing is to be con- 
sidered part performance which does not put the party into a 
situation which is a fraud upon him unless the agreement is 
fully performed.” 

But where payment is accompanied by the purchasers taking 
possession of the land in pursuance of the verbal contract for 
the purchase of it, a part performance is quite uniformly 
considered to be shown. Browne Statute Frauds, Section 455, 
and cases cited. 

“But in all cases in which possession is relied upon as an 
act of part performance, it must appear to be notorious and 
exclusive possession of the land, and to have been delivered or 
assumed in pursuance of the contract alleged and so retained 
or continued.” Browne Statute Frauds, Section 472. 

The land involved in this case is a tract of unfenced, uncul- 
tivated pasture land. It is not claimed that the plaintiffs 
have made any improvements upon it permanently beneficial 
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to the estate, except so far as the moving upon it of a house 
by Makahio, w., is concerned. But Mr. H. H. Parker tes- 
tifies (uncontradicted) that, after his father’s death, Makahio 
asked his (the witness’) permission to continue to have her 
house on the land, as his father had done in his lifetime. This 
would make the possession by Makahio a permissive one, and 
not in pursuance of the alleged contract. 

It is admitted in testimony by many witnesses who were 
parties plaintiff that the natives composing this company had 
horses, and some say cattle, pasturing on this land under Mr. 
Parker before any engagement was made to buy the land. 

Now the possession of the land (as above stated) must be 
assumed in pursuance of the contract alleged in order to be 
part performance; but in this case the continued possession 
can be naturally and properly referred to the old tenancy, and 
does not necessarily imply an agreement between the parties 
for a sale of the land. The main question always is quo animo 
the possession was taken. 

Upon a review of the whole case, the real facts seem to be 
that the natives composing this company, having the use of 
this land for pasturage under Mr. Parker, agreed with him in 
1871 to buy it for $500, and made payments up to 1873 
amounting to $400. They made no improvements on the 
land. The defendants have paid the taxes all this time. 
The delay of plaintiffs in seeking a specific performance of 
the contract for over three years between the last payment 
and Mr. Parker’s death, and for five years after his death, 
has changed the position of the parties, for the land has now 
risen considerably in value. There is no written memoran- 
dum of the bargain for the sale of the land, which I am at 
liberty to enforce under the Statute of Frauds of this country. 
The oral agreement was not accompanied by such acts of part 
performance by the plaintiffs as to make it against equity and 
good conscience not to enforce the agreement. Such was 
apparently the view of the parties plaintiff, for it is shown 
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that they have repeatedly offered to acquiesce in giving up 
their purchase, and receiving their money back. Whether 
this was such a waiver of their right to apply for specific per- 
formance of the contract as to estop them in this action I have 
not fully considered, having come to the conclusion that they 
have not shown that part performance of the contract which, 
in the light of the adjudged cases is necessary, in order to 
entitle them to relief. Bill dismissed. 

J. M. Davidson for plaintiffs. 

A. S. Hartwell and W. R. Castle for defendants. 

Honolulu, September 23, 1882. 


SUPREME COURT—IN BANCO. 
JANUARY TERM—1883. 
Judd, C. J., McCully and Austin, J. J. 


KAMALU vs. LOVELL. 


Wue_re after verdict a motion is made before the Judge who presided 
at the jury trial for a new trial, on the ground that the verdict is 
contrary to the evidence, a “bill of exceptions” is not necessary. 
When, however, this motion has been ruled upon, a bill of exceptions 
is necessary in order to pass the case to the Appellate Court. 

Such a bill of exceptions should embody the evidence. 


Opinion of the Court by Jupp, C. J. 

At the second trial of this action, which is ejectment, the 
verdict of the jury for the plaintiff was set aside, and a new 
trial ordered by the presiding Justice, as being in his opinion 
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contrary to the evidence. To this exceptions are now taken 
to the full Court. 

The counsel for the exceptions contends that the original 
motion for a new trial was not completed according to law, in 
this respect, to wit: that no bill of exceptions was allowed 
and signed by the presiding Judge prior to his entertaining 
the motion. To sustain this view, Sections 1,155 and 1,156 
of the Civil Code are cited. Section 1,155 provides for the 
entering of judgment, and the issuing of execution imme- 
diately after verdict, unless notice of a motion for a new trial 
is given at the time of rendering the verdict or the judgment, 
and a bill of exceptions and bond are filed within ten days. 
Section 1,156 prescribes that a losing party may, on filing 
bond and giving notice to the opposite party, move the Court 
within ten days after the rendition of verdict or judgment for 
a new trial for any cause for which a new trial may, and ought 
to be granted, and that the filing of exceptions and bond shall 
operate as a stay of execution, etc. 

In Kekaua vs. Kalei, 3 Haw. Rep., 683, it was decided that 
exceptions to a verdict, and a motion for a new trial must be 
made at the time of the rendition of the verdict, and that an 
exception taken the next morning after the verdict had been 
rendered was too late. 

The question whether exceptions to the rulings of the 
Judge during the progress of a trial, or the charge to the 
jury, were controlled by Section 1,156, and should be per- 
fected within ten days, was considered in Luka vs. Poohina, 
3 Haw. Rep., 728, and the Court held that all exceptions thus 
taken were required to be perfected only before the final ad- 
journment of the Court, for the term, according to the pro- 
vision of Sections 834 to 839 of the Civil Code. The Court 
then say that Section 1,156 is meant to apply to motions for a 
new trial granted upon “matters which may come to the 
knowledge of the party, say after the case has gone to the 
Judge; as, for instance, if the verdict is contrary to law as 
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given by the Court, or contrary to the weight of evidence, or 
because the jury misbehaved themselves, or new evidence be 
discovered.” The Court also say that exceptions to the 
rulings of the Court’ may be perfected at any time previous to 
final adjournment, though more than ten days have elapsed, 
and though the effect of sustaining the exceptions would be 
the ordering of a new trial. This decision is made clear by 
the VIII Rule of Court, which was based upon it. 

There is nothing in the statutes or the decisions which re- 
quires a bill of exceptions as a basis of a motion for a new 
trial, on the ground that the verdict is contrary to the evi- 
dence. We fail to understand how such a bill of exceptions 
could be composed. The Court has, at this stage, made no 
ruling which is capable of being excepted to. It is true that 
the 1,156 Section says that “the filing of the bill of excep- 
tions and bond shall operate as a stay of execution until the 
motion is determined ;” but this must mean whenever a bill of 
exceptions does become necessary in order to remove the ques- 
tion to the full Court. 

A literal interpretation of this phraseology would require a 
bill of exceptions where the motion for a new trial was based 
upon newly-discovered evidence, as shown by affidavits. To 
require a bill of exceptions in such a case to be presented to 
and allowed by the Judge at nisi prius prior to his hearing 
the motion would be an absurdity. 

But Counsel say that the Court, in cases where the verdict 
is excepted to as contrary to the evidence, must have before 
it reduced to writing the evidence which had been laid before 
the jury, and that this copy of the evidence is the bill of ex- 
ceptions. It can in no sense be so called. The Judge who 
presided at the trial is presumed to have the testimony fresh 
in his mind, and with his minutes before him, rules upon the 
motion, either sustaining the verdict and denying a new trial, 
or setting aside the verdict and granting a new trial. 

If the party against whom the ruling is made should then 
desire to except, in order to have the correctness of this ruling 
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passed upon by the full Court, he must draft a bill of excep- 
tions which, in motions for new trial based on exceptions to 
the verdict as being contrary to the evidence, must embody 
the evidence, and, in all cases, enough of the evidence must 
be engrafted in the bill of exceptions to apprise the Appellate 
Court of the nature of the question raised. It would, un- 
doubtedly, be a convenience to the Judge hearing a motion 
for a new trial based on exceptions to the verdict as contrary 
to the evidence to have a fresh copy of the testimony made; 
and it might be required by a Judge, especially when his own 
notes were not full. But this is no essential part of the per- 
fecting of the motion to be presented to the Judge who hears 
the matter in the first instance. 

Having found that the defendant’s counsel is rectus in curia, 
and no question being made by him as to the form of the bill 
of exceptions made by the plaintiff’s counsel, there remains 
to be considered the question whether a new trial pas prop- 
erly granted in this case. An examination of the testimony 
of the witnesses introduced shows that there was no evidence 
tending to attack the alleged deed of Nuuanu and his wife to 
Victoria Kamamalu (which came from the custody of H. R. 
H. Keelikolani, the heir of the Princess), dated 12th August, 
1859, and which has been on record since the 24th October, 
1863, except the denial of the alleged grantor; and we are of 
the opinion that a new trial should be granted. The failure 
by Lovell or his son-in-law, Daniel Ii, to take full possession 
of the land is no evidence of fraud on the part of Kekuanaoa, 
the father of Victoria Kamamalu, and is fully explained by 
the existence of a lease of the land in question to P. Kanoa, 
and which has not yet expired. Vide P. Kanoa vs. Lovell 
and Ii, 3 Haw. Rep., 214. 

The exceptions are overruled, and a new trial ordered. 

S. B. Dole for plaintiff. 

W. R. Castle for defendant. 

Honolulu, January 29, 1883. 
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SUPREME COURT—IN BANCO. 


JANUARY TERM—1883. 
Judd, C. J., McCully and Austin, J. J. 


H. JOHNSON vs. T. P. TISDALE. 


A CONTRACT OF GUARANTY was executed by defendant that C. L. T. 
would faithfully carry out and perform a contract made by C. L. T. 
with plaintiff for teaming two crops of sugar cane, and that defend- 
ant would indemnify plaintiff from all loss or damage by reason 
of the non-performance of said contract by fault of C. L. T. There 
were signed on the same day (1) a bill of sale of certain teams, etc., 
from plaintiff to C. L. T. (2), a chattel mortgage on said teams 
by C. L. T. to plaintiff to secure the faithful performance of the 
teaming contract (3), a mortgage by plaintiff to C. L. T. on the 
sugar manufactured to secure the payment for the teaming, over 
and above the price of the chattels sold. 

The teaming was complete and C. L. T. sent his bill for the same to 
plaintiff and informed him that unless paid within two weeks he 
would take possession and sell the sugar. Plaintiff replied that 
C. L. T. had not done the teaming honestly and fairly and refused 
to pay till bill made satisfactory. 

C. L. T. took possession and sold the sugar. 

The Court refused to charge that C. L. T. under the authority given 
him by the mortgage from Johnson had power to take possession 
of Johnson’s sugar to pay the balance due on teaming; 

Hep, no error; as the bill for teaming was disputed there was no 
default and the sugar was seized at C. L. T.’s risk. The Court 
refused to charge that “Johnson having admitted balance of $1,200 
due from him to C. L. T. for teaming, the latter had full authority 
to take possession of plaintiff’s sugar, it not being pretended that a 
tender was made of this amount ;” 

HELD, no error, as no tender is necessary when it is reasonably certain 
that it will be refused; 
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HELD, the above stated Exhibits, being of the same date and referring 
to the same subject matter, constitute one contract, and the faithful 
performance of all of them was undertaken by defendant in his 
guaranty and his agreement to indemnify plaintiff, and this properly 
included the damages from sale of the sugar. The damages suffered 
by plaintiff from sale of the sugar were direct consequences arising 
from the breach of contract by C. L. T. 


Opinion of the Court by AUSTIN, J. 

This is an action on a guaranty. The defendant by contract 
of guaranty dated December 31, 1880, agreed that C. L. Tisdale 
would “faithfully carry out and perform a contract made by 
him with Smith and Johnson to carry for them to the Halawa 
Mill when ready for grinding, two crops of cane which will 
be the crops of 1881 and 1882, now standing on the premises 
held by Smith and Johnson under agreement with Tisdale 
and Thompson.” And further undertook to guarantee and 
indemnify said Smith and Johnson from all loss or damage 
by reason of the non-performance of said contract by fault 
of said C. L. Tisdale. 

By that carting contract, said C. L. Tisdale agreed that 
each team employed in doing said carting should do a fair 
and honest day’s work, and each team should be reckoned at 
$7.50 per day. The verdict of the jury at the October term 
was against the defendant for $1,800 damages, and the de- 
fendant appeals to this Court. 

By the verdict of the jury, it ‘was conclusively decided that 
C. L. Tisdale failed to do a fair and honest day’s work under 
said carting contract, and that the direct damages thereby 
arising to the plaintiff was $742.03. The rest of the damages 
were given because of the injury claimed to arise to the 
plaintiff from a wrongful sale by C. L. Tisdale through the 
defendant, his agent, of the plaintiff's sugars manufactured 
from his cane, carted to said mill by said C. L. Tisdale under 
the said contract. 

The plaintiff admitted at the trial, that at the time the 
sugar was sold he owed C. L. Tisdale for balance of carting 
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over and above all damages for unfaithful work the sum of 
$1,214.70. The plaintiff never made tender of this sum to 
the said ©. L. Tisdale. 

©. L. Tisdale claimed that the balance due him for carting 
was $1,956.73. On this point the verdict of the jury is in favor 
of the plaintiff. The sugars sold were worth when sold at 
their then market value the sum of $3,015.81. The sale made 
of sugars was at much less than their market value, and they 
were mainly bought by the defendant. 

The sale was made to collect said balance of $1,956.73 
claimed due under a chattel mortgage given by said plaintiff 
Johnson, on said sugars, to C. L. Tisdale. 

Prior to the sale the said bill for teaming as claimed by ©. 
L. Tisdale had been presented to the plaintiff and payment 
demanded, and on August 11, 1882, C. L. Tisdale, through 
defendant as his attorney in faet notified plaintiff in writing, 
that as he had failed to settle said bill he should take posses- 
sion of said sugars to pay the same, and expenses as empow- 
ered by said mortgage, and that unless the account was settled 
in two weeks he should sell the sugars at public auction. 

To this notice the plaintiff, on the same day, replied in 
writing, as follews: 


“KOHALA, Angust 11, 1882. 

“T. P. Tisdale, Halawa Mill: I received a notification from 
you this morning that, in case I did not settle your bills pre- 
sented in two weeks, you would sell enough of my sugar to 
satisfy the same. 

“As your bills are not according to agreement, I refuse to 
pay the same until satisfactory. 

“I hereby notify you that any sale you may make of any 
of my sugar will be illegal and void, and that I shall hold you 
and all parties coneerned in such sale liable te me for 
damages. 

“(Signed ) HENRY JOHNSON.” 

The said chattel mortgage provides that if default be made 
in payment of any balance due for teaming to said C. L. 


608 HAWAIIAN REPORTS, 1883. 
H. Johnson v. T. P. Tisdale. 


Tisdale he may take possession of said sugar, and sell the 
same at public or private sale, and apply the proceeds to the 
payment of said amount due and expenses, and return the 
balance to the plaintiff. The mortgage recites that payment 
for the teaming is to be made when it is done. 

This last clause is to be construed reasonably. 

The plaintiff was not in default in this case till after the 
bill therefor was presented. When presented as appears above, 
the plaintiff disputed it. 

The amount due was in controversy between the parties. 
It was an unliquidated sum. 

The defendant claims it was liquidated as each load was to 
be reckoned at $7.50 a day. The contract says such loads 
were to be “fair and honest” loads. The verdict of the jury 
finds they were not so. The value of the loads actually drawn 
was unliquidated and required for the determination thereof 
the decision of a legal tribunal. It was uncertain because of 
the wrongful act of the defendant. 

The defendant says the mortgage is to be distinguished from 
one securing unliquidated damages. Had there been no 
dispute as to the kind of loads this might have been true. But 
the dispute rendered the mortgage clearly security for an 
unliquidated sum. 

In such a case no seizure and sale under a mortgage would 
be valid till after the amount due became fixed by legal inves- 
tigation. See De Mott vs. Benson, 4 Ed., Ch. R. P., 307, 
316-317; Ferguson vs. Kimball, 3 Barb. Ch. R., 616-19; Fer- 
guson vs. Ferguson, 2 Com. 360-4. 

Until default was made, the plaintiff had possession of the 
sugar. 

The defendant’s counsel asked the Court to instruct the jury. 

1. “That Charles L. Tisdale, under the authority given to 
him by the mortgage from Johnson, had power to take pos- 
session of Johnson’s sugar to pay the balance due on teaming. 

2. “That Johnson, having admitted a balance of $1,200 to 
be due from him to Charles L. Tisdale for teaming, the latter 
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had full authority to take possession of plaintiff’s sugar, it not 
being pretended that a tender was made of this amount.” 

The Court refused so to charge, and we think the Court 
was right. 

The mortgage provides, as quoted above, that in case de- 
fault be made in payment of any balance due, the said C. L. 
Tisdale may take possession of the sugar. 

Had a legal tender been made of the amount due it would 
have been equivalent in effect to payment, and C. L. Tisdale 
could not have taken or retained possession, and his lien 
would have been lost. See Jackson vs. Crafts, 18 John., 110; 
Farmers’ Fire Insurance Co. vs. Edwards, 26 Wend., 541, 
556. If no tender was required to be made in the case, the 
effect would be the same as that of a tender leaving plaintiff 
liable for the balance he admitted to be due. 

In the case of the United States vs. Lee, decided in the 
Supreme Court of the United States, December 4, 1882, Miller, 
J., who delivered the prevailing opinion says, quoting the 
language of the same Court in the case of Hills vs. Albany 
Exchange Bank: “It is a general rule that when the tender 
or performance of an act is necessary to the establishment of 
any right against another party, this tender or offer is waived 
or becomes unnecessary when it is reasonably certain that the 
offer will be refused.” See Albany Law J., Vol. 27, n. 1, p. 12. 

In this case as shown by his letter of August 11, the plaintiff 
was ready and willing and offered to pay the balance of 
the teaming due C. L. Tisdale which he refused to receive, and 
demanded much more than he was entitled to as found by 
the jury. 

Thereafter the plaintiff had a right to demand his sugar, 
and the subsequent seizure and sale of it was a conversion for 
which C. L. Tisdale was liable. 

Until Johnson made default in payment Tisdale had no 
right even to take possession, and Johnson made no default. 
See also Hoyt vs. Sprague, 61 Barb., 497, 505-6; Adams vs. 
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Clark and others, 9 Cush., p. 215; Jones vs. Tarletorn, 9 Meeson 
and Welsby, p. 674-7. As charged by the Chief Justice the 
seizure and sale were at the risk of ©. L. Tisdale. 

The defendant further objected to the charge of the Court, 
because it authorizes the jury to give damages for loss result- 
ing from the sale under the power contained in the mortgage, 
which sale occurred after the suit was begun. At that time 
C. L. Tisdale had wrongfully taken possession of the sugars. 

The plaintiff had a right to recover the whole value of it 
less the balance due for teaming. 

The sale was merely a new wrongful act occurring after 
process served, and being the incident and direct object of 
taking possession. By numerous authorities the plaintiff had 
a right to recover damages arising from that sale. See Sedg- 
wick on Damages, p. 110 to 114, Wilcox et al. vs. the executors 
of Plummer, 4 Peters R., 172. If this suit then were against 
C. L. Tisdale, what we have said shows that he would be 
liable for the damages which have been recovered against the 
defendant. 

This brings us to the remaining question in the case. 

The defendant’s counsel urges with great confidence, that 
the defendant is not liable on his guaranty for the damages 
recovered against him nor for any damages, because there was 
due C. L. Tisdale $1,200 over and above all damages for 
breach of the teaming contract for which only defendant was 
liable. 

He says defendant’s liability became fixed upon the deliv- 
ery of the last load of cane. That the damages arising from 
seizure and sale of the sugar did not arise from the contract 
which he guaranteed, but from subsequent proceedings upon 
a different contract, viz., the mortgage from Johnson to C. 
L. Tisdale. 

To sustain this view he quotes many authorities, the law of 
most of which we do not dispute. 

He specially relies upon the ease of United States vs. Til- 
lotson, 1 Paine, C. C., p. 320. 
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He wishes the Court carefully to examine this case, and 
claims that it is much beyond the facts of his client’s case in 
favor of his discharge. We have followed the wish of the 
counsel about this ease and fully agree with him that the 
guarantor sought to be held therein should be diseharged. The 
facts show an agreement to build a fort fer the United States 
of brick, for which the eontractor was to receive $11 for every 
cubic yard of briek masonry, which coatract the defendant 
guaranteed. And thereafter the contract without the consent 
of the guarantor, was changed so that the material should be 
in large part of a certain composition called tapia, being a 
species of artificial stone for which the contractor was to 
receive $10 a cubic yard. 

This constituted an entire change of the contract guaran- 
teed, and no authority can be found which would hold the 
guarantor for damages under such a changed contract. The 
other cases cited. by the defendant’s counsel are to the same 
effect and need not be specially eonsidered. 

It is not pretended in the case at bar that the teaming con- 
tract in itself was changed, but it is said that the defendant is 
sought to be made responsible for damages under the chattel 
mortgage to C. L. Tisdale, a different contract and the pay- 
ment of which damages he did not agree to guaranty. 

On referring to the contract of guaranty we find ít bears 
date December 31, 1880, and agrees to guaranty the per- 
formance of a contract for carting cane made by C. L. Tisdale 
with the plaintiff. 

The conditions of that contract were contained in three 
papers—the bill of sale and teaming contract so named, the 
chattel mortgage from Johnson to C. L. Tisdale, and the 
chattel mortgage Exhibit “E” from C. L. Tisdale to Johnson 
on which the guaranty was written. On examining these 
papers we find that they are between the same parties, and 
are dated respectively December 31, 1880—the same date as 
the said guaranty. That they and the guaranty were ac- 
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knowledged before the same officer on the same day, January 
7, 1881, and doubtless they were mutually delivered, or in- 
tended to be, on the day they were acknowledged. Each of 
the chattel mortgages refers to the teaming contract and the 
mortgage from C. L. Tisdale to Johnson was given upon teams 
sold by Johnson to C. L. Tisdale, further to secure the faithful 
performance of the teaming contract. 

In Makepiece vs. Harvard College, 10 Pick., 298, 301, Shaw, 
C. J., says: “Several instruments made at one and the same 
time, and having relation to the same subject matter, must 
be taken to be parts of one transaction, and be construed 
together for the purpose of showing what was the true con- 
tract between the parties.” 

And in Cornell vs. Todd, 2 Denio, 130-33, Judge Bronson 
says: “It is undoubtedly true that several deeds or other 
writings executed between the same parties at the same time, 
and relating to the same subject matter, and so constituting 
part of one transaction, should be read and construed together 
as forming parts of one assurance or agreement.” See also 
Hanford vs. Rogers, 11 Barb., 18, 20; Pepper vs. Haight, 20 
Barb., 429-385; McNulty vs. Prentice, 25 Barb., 204-8; Hatha- 
way vs. Payne, 34 N. Y. R., 92, 100; Cow. & Hill’s Notes to 
Phillips’ Ev., pp. 1,451-2; Parsons.on Con., Vol. 2, p. 15. 

Under these well settled rules, the three contracts between 
C. L. Tisdale and Johnson were parts of the same transaction, 
and are to be construed together, and the binding conditions 
of the teaming contract are to be determined by examining 
them all. If there are any duties pointed out by either of 
those instruments which refer to the carting and delivery of 
the cane, or the payment therefor, which C. L. Tisdale was 
to perform, or any acts thereby prescribed which he was to 
do or refrain from doing, the defendant agreed that he would 
pay all damages arising from C. L. Tisdale’s failure to perform 
those duties, or to do or refrain from doing those acts. 

It was just as important to the plaintiff that C. L. Tisdale 
should be fair and honest in his method of collecting his pay 
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for the balance of teaming due as in doing the teaming, and 
the former covenant was just as much a part of the teaming 
contract as the latter. And the defendant agreed that ©. L. 
Tisdale would “faithfully carry out and perform that con- 
tract,” and that he would indemnify the plaintiff from all loss 
by reason of the non-performance thereof. 

Every phrase and sentence in either of those documents 
which relates to the teaming:contract is a part thereof. Even 
if they were not dated and delivered at the same time, they 
so refer to each other that the clauses in the mortgage to C. 
L. Tisdale become and are necessarily a part of the teaming 
contract. See Sawyer vs. Hammatt, 15 Maine, 40; Van Hagen 
vs. Van Rensselaer, 18 John. 420; Parsons: on Contract, Vol. 
2, p. 15, n. u. ‘ 

The defendant’s counsel says that the sale of the sugar was 
either authorized by the mortgage or it was a tort, and claims 
that if it was a tort he cannot be held for an illegal act of 
trespass on the part of C. L. Tisdale. We hold that this is 
not so. The wrongful breach of this part of C. L. Tisdale’s 
teaming contract became a tort, and for it the defendant is 
liable. 

The counsel cites, to sustain this point, Dudley vs. Folliott, 
3 Durn & East, 584. It does not sustain it. 

In that case a sale was made of a tract of land in America 
during the first American rebellion, and the grantor cove- 
nanted for the peaceful possession of the grantee as against 
himself, his heirs and assigns, and of and from all and every 
other person or persons whomsoever. The Americans passed 
an Act forfeiting the lands, and after the peace in 1783 took 
possession of the Jands under that Act. The Court held that 
the grantor did not covenant against, and was not liable for 
their trespasses. Had the trespasses complained of been those 
of the grantor, or his heirs or assigns, or of those whose acts 
he agreed to insure against, it would have been like this case, 
and the grantor would have been holden, as the defendant 
is here. 
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The damages arising from the seizure and sale are in no 
sense remote. They are the direct consequenees of the 
wrongful breach of his contract by C. L. Tisdale. See Field 
on Damages, p. 9, Seetion 11; p. 10, Seetion 12; p. 29, Bee- 
tion 33. 

It is true that the maxim strictissimi juris is properly ap- 
plied to the construction of contracts of guaranty; but that 
maxim does not require, as is asked in this case, that plain 
provisions of the contract guaranteed shall be eliminated 
from it. 

The judgment must be affirmed, with costs. 

A. S. Hartwell for plaintiff. 

F. M. Hatch for defendant. 

Honolulu, February 26, 1883. 
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IN RE PETITION OF CLARENCE W. ASHFORD, FOR ADMISSION 
TO THE BAR. 


SEcTION 1,065 of the Civil Code prescribing that the Supreme Court 
shall have the power to admit as practitioners in the Courts such 
persons “being Hawaiian subjects,” etc. etc., is not declaratory but 
mandatory upon the Court. The petitioner, being otherwise qualified, 
not having been naturalized as a Hawaiian citizen refused admission 
to the Bar. The provisions of the British Treaty with this Kingdom 
do not conflict with the above statute. 


Opinion of the Court by Jupp, C. J. 
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The petitioner represents that he has pursued the prescribed 
course of legal study in the University of Michigan, U. S. A., 
from which institution he graduated in March, 1880; that he 
was soon after duly admitted to practice as an attorney and 
counsellor at law, and solicitor and counsellor in Chancery in 
the State of Michigan, and has practiced law for about one 
year at Lansing, Michigan, and on the 28th of August, 1882, 
he was admitted to practice in the Superior Court of California. 

In compliance with rule 28 of this Court the petitioner pre- 
sented a certificate of good moral character. l 

The certificates presented are satisfactory to the Court. 
But the Attorney General who was called in by the Court 
suggests, that it does not appear that the applicant is a Ha- 
waiian subject, and the applicant at the hearing filed his affi- 
davit that he was born in the Dominion of Canada, and is a 
British subject. 

The law in reference to the admission of practitioners to the 
Bar, is Section 1,065 of the Civil Code which reads: “The 
Supreme Court shall have power to examine and admit as 
practitioners in the Courts of Record, such persons being Ha- 
waiian subjects of good moral character, as said Court may 
find qualified for that purpose.” 

It is suggested by the Attorney General that the law casts 
upon the Court the duty of refusing to admit the petitioner to 
practice, he not being a Hawaiian subject. Until the Act of 
1882, the naturalization of alien foreigners was an easy 
matter, it requiring from the applicant that he “state his in- 
tention to become a permanent resident of the Kingdom, and 
the Minister of the Interior in person, or through his chief 
clerk, was authorized to administer the oath of allegiance to 
such foreigner if satisfied that it will be for the good of the 
Kingdom, and that such foreigner is not of immoral character, 
nor a refugee from the justice of some other country, nor a 
deserting sailor, marine, soldier, or officer.” Civil Code, 
Section 429. 
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Under this law all attorneys hitherto coming to this country 
from abroad became naturalized, the Court requiring without 
question from all alien foreign attorneys applying to be ad- 
mitted that they exhibit to the Court their certificates of 
naturalization. 

But, on the 27th July, 1882, an Act was passed by the 
Legislature of the Kingdom authorizing the “Minister of the 
Interior, with the approval of the King, upon the application 
of any alien foreigner who shall have resided within the 
Kingdom five years or more next preceding such application, 
stating his intention to become a permanent resident of the 
Kingdom, to administer the oath of allegiance to such 
foreigner, if satisfied that it will be for the good of the 
Kingdom; and that such foreigner owns without encumbrance 
taxable real estate within the Kingdom, and is not of immoral 
character, nor a refugee from justice of some other country, 
nor a deserting sailor, marine, soldier, or officer.” 

Under this law it is manifest that the petitioner cannot 
become a subject of this Kingdom until he has completed the 
full term of five years’ residence here, and is able to comply 
with the other requisites of the Act. It is urged by petitioner’s 
counsel that this Act shuts off the Bar of this Court from 
being reinforced by attorneys from abroad, and thus there 
is created a monopoly in the present Bar of about a dozen 
members. This appears to be true, for it is quite unlikely 
that any attorney from abroad would consent to five years of 
inaction in this Kingdom in order to be entitled to practice 
in our Courts. 

But the law is imperative; none but Hawaiian subjects can 
be admitted to practice here, and we are not to construe an 
Act of the Legislature out of existence without good reasons 
thereof. 

It is said that as this section (1,065) of the Code does not 
say that none but those who are Hawaiian subjects are to be 
admitted to practice, the Court is not thereby prohibited from 
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admitting others who are not subjects. This construction 
would make the provision we are considering meaningless. 
We regard these words “being Hawaiian subjects” as creating 
a condition precedent, and as imposing the limitation upon 
the general powers of the Court to admit practitioners—to 
admit none but subjects. We understand it to be universally 
the practice in other countries to admit as attorneys none but 
citizens; and this has been the course followed in this country 
without question until the enactment of the law making 
naturalization difficult. 

But it is said that this law is merely directory, and not 
mandatory. We do not so understand it. “Statutory requisi- 
tions are deemed directory only when they relate to some 
immaterial matter, where a compliance is a ‘matter of conve- 
nience rather than of eubatanee People vs. Schermerhorn, 
19 Barb., 558. 

Judge ‘Cooley says that the EE provisions of a statute 
are to be regarded ‘as directory merely when they are con- 
sidered as giving directions which ought to be followed, but 
not as limiting the power in respect to which the directions 
are given, so that it cannot be effectually exercised without 
observing them. Cooley Const. Lim., p. 74. 

“There are cases where, whether a statute was to be re- 
garded as merely directory or not was made to depend upon 
the employment or failing to employ negative words which 
imported that the act should be done in a particular manner 
or time, and not otherwise. The use of such words is often 
very conclusive of an intent to impose a limitation; but their 
absence is by no means equally conclusive that the statute 
was not destined to be mandatory.” Ib., p. 75; and Potter’s 
Dwarris, pp. 321-327. 

The provision we are now considering seems to us to be 
compulsory, and to leave no discretion in the Court. None 
of the adjudged cases we can find sustain a contrary view. 

It is said that the acts referred to are an encroachment 
Ipon the judicial authority; that the Court has an inherent 
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power to say who are suitable to be admitted to practice 
before it. While recognizing the force of this, it is also true 
that it is the duty of the Court to admit the binding force of 
a law restricting the practitioners, if reasonable; and we 
cannot say that the restrietion of the right to practice law in 
our Courts to subjects is unreasonable, however inconvenient 
it may be. The ease would stand differently if, by the opera- 
tion of Acts of the Legislature, unfit persons should be thrust 
into the Bar of the Court, or the Court and community alto- 
gether deprived of the advantage of a Bar of professional 
excellence. See matter of Goodell, 20 Am. Rep., 43. 

Numerous references are made in argument to treaty stipu- 
lations—for example—Article 2 of the British Treaty-——that a 
“British subject in this Kingdom shall enjoy the same exemp- 
tions and privileges as native subjects.” From the context it 
is evident that this refers to privileges respecting residence 
and trade in this Kingdom and net to the privilege of prac- 
ticing law. Also 8th article Id. where the right is guaran- 
teed of free and open access to the Courts of Justice for the 
prosecution and defense of their just rights, and the liberty of 
employing in all causes the advocates, attorneys or agents of 
whatever description whom they think proper, etc. This 
secures the right to employ counsel, a right not recognized in 
ancient times, but we think it does not mean that any person 
not a licensed attorney can be forced upon the Court as a 
practitioner. a 

We are therefore obliged to hold that the petitioner not 
being a Hawaiian subject cannot be admitted to practice in 
this Court. 

A. S. Hartwell for petitioner. 

The Attorney General per contra. 

Honolulu, March 21, 1883. 
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Judd, C. J., Austin, J., (McCully, J., dissenting.) 


THE KING vs. AH FONG ALIAS AH FAWN. 


ON EXCEPTIONS. 


Unner the Act of 1874, restricting the importation and sale of opium, 
and the amendments thereto, the possession by a defendant of any 
appreciable quantity of opium for the purpose of smoking is an 
offense punishable, 


Opinion of a majority of the Court by AUSTIN, J. 

The defendant excepted to the Court in Banco from a sen- 
tence and judgment entered upon the verdict of a jury by 
which he was convicted of the offense of having opium in his 
possession. 

The facts shown were, that the defendant was found in a 
room on the second floor ef a heuse on Maunakea street, Hono- 
lulu, on a bed in the act of smoking opium, or some preparation 
thereof, and that on a tray on that bed were found a lamp, a 
red clay pipe, two wires for roasting opium, a piece of opium 
as large as a pea, and a lichee nutshell with opium (a small 
quantity). The defendant gave evidence that one Ah Sing or 
Ah Chong, who was found on the bed with him, was the party 
smoking, and not himself. 

The defendant’s counsel asked the Court to charge the 
jury: “That if the jury believe the evidence for prosecution 
that the defendant was smoking opium, or some preparation 
thereof, at the premises of Ah Sing or Ah Chong, not being 
his own residence, there being no evidence as to any other 
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opium than that actually being smoked they will acquit the 
prisoner, smoking opium not being an offense under the 
statute.” 

The Court refused so to charge, and the defendant duly 
excepted; and the Court charged the jury that “smoking of 
opium was not explicitly an offense, but its possession is so, 
so I charge you that if you believe from the evidence that 
any appreciable quantity of opium was found in the possession 
of the defendant for the purpose of smoking, you will convict 
the defendant,” to which charge the defendant excepted. 

The verdict of the jury is conclusive that the defendant was 
the party smoking, and that he had the possession of an ap- 
preciable quantity for the purpose of smoking. 

The statute under which the defendant was arraigned and 
convicted was Chapter 56 of the Laws of 1874, as amended by 
Chapter 43 in 1876, and Chapter 18 in 1880, and as amended, 
entitled “An Act to restrict the importation and sale of opium, 
or preparations thereof.” 

Section 1 of the Statute, as amended, provides that “who 
ever shall import, sell, give, or furnish opium, or any prepara- 
tion thereof, to any person in this Kingdom, except as pro- 
vided in Section 2, shall be liable to punishment; and Section 
3 provides that any person who shall have in his possession 
opium, or any preparation thereof, not duly received under 
Section 2 shall forfeit the same, and be liable to punishment.” 

The defendant, if properly convicted, was convicted under 
Section 3. If he had opium in his possession it must be ad- 
mitted it was not excusable under Section 2, which relates to 
opium duly furnished by a physician. Was the conviction 
just? 

It is true the smoking of opium is not forbidden. The 
leading object of the law, however, is to prevent the importa- 
tion and sale of that drug. And one of the great fosterers of 
such importation and sale is the demand for it by opium 
smokers. If then any opium smoker should buy or obtain 
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opium for smoking, and have it in his possession, he would 
violate the statute. We do not think that the amount he 
obtained, or had in his possession, would make any difference 
in the completion of the offense, whether it were a pound or 
of the size of a pea. 

The defendant’s counsel sought to apply to the case the 
maxim de minimis non curat lex, but we think that maxim 
does not apply. 

In a case of larceny, where only one small piece of blank 
paper was traced to the prisoner, and his counsel claimed that 
the article stolen must be of the value of some coin known to 
the law, which was not shown, Parke Baron, says: “It must 
be assigned of some value—you say of the value of some known 
coin; but I do not know of any authority for that. I do not 
know that it could not be stated as of the value of a hundredth 
part of a farthing.” 

And the very learned Judge gave it as his opinion that the 
article stolen need not be of the value of some known coin. 
See Regina vs. Morris, 9 C. of P. (88 E. C. L. P. R.), p. 349. 

We think, as charged by the Chief Justice, that if any ap- 
preciable quantity of opium was found in the possession of the 
defendant he was properly convicted. 

The offense charged was the very lightest known to the 
statute. The amount of opium found was scarcely sufficient to 
be an article of commerce, or to pay for confiscation under 
the statute. It was not held for the purpose of gain, but only 
for pleasure, and as the result of a habit common to large 
numbers of Chinese. 

The penalties are severe, and for a first and so light an 
offense the punishment should be milder than that imposed. 

But we have no power to modify the sentence. Exceptions 
overruled. 

Attorney General Preston for the Crown. 

W. R. Castle and F. M. Hatch for the defendant. 

Honolulu, February 2, 1883. 
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DISSENTING OPINION OF MR. JUSTICE MCCULLY. 

Regretting that I cannot concur in the opinion of the Court 
I respectfully submit the following considerations in support 
of my view, that the instruction asked for by defendant’s 
counsel and refused by the Court should have been given, and 
that the instruction which was given was not correct. 

The purpose of the Acts set forth in its title is “to restrict 
the importation and sale of opium or preparations thereof.” 
It may net be denied that the intent of the Legislature is to 
suppress the practice of opium smoking. This is attempted 
by first prohibiting the importation into the Kingdom under 
a penalty of imprisonment (except by the Board of Health to 
be distributed to licensed physicians, for medical purposes 
only, with penalty for prescribing or furnishing it to any per- 
son in the habit of smoking, or except as a remedy in case of 
sickness), and, secondly, by providing that any opium which 
has escaped seizure at its importation, which is in possession 
of any person (not having been furnished as above by the 
Board of Health or prescribed and furnished by a physician) 
shall be seized, with penalty of fine and imprisonment for the 
possession. 

As opium is not produced in this Kingdom, the effectual 
execution of this law capturing all the opium attempted to be 
brought in, or seizing all which might have escaped and have 
passed from the importer’s hands to other people without 
necessity of proving that the importation was illegal (all 
possession being illicit, except when shown to be by or from 
the Board of Health or physicians) would remedy the evil of 
opium smoking by cutting off the material. The use of opium, 
however, is not forbidden. 

This is something too obvious to have eseaped the observa- 
tion of the Legislature. We must believe that if it had 
intended to make the use of opium an offense it would have 
enacted a provision applying to it in express terms. A well 
known legal principle in criminal law is that nothing is to be 
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construed by intendment against the defendant in a criminal 
statute, that is, Penal Statutes are to be strictly construed and 
are never extended by implication. Says Lord Kenyon in 
Jenkinson vs. Thomas, 4 Term Rep.: “But as it is our duty 
to expound and not to make Acts of Parliament, we must not 
extend a penal law to other cases than those intended by the 
Legislature, even though we think they come within the mis- 
chief to be remedied.” 

I interpret this statute by its title to be for the purpose of 
restricting the importation and the sale of opium, and that it 
cannot be extended, so as practically to forbid the use of 
opium. The third section under which the defendant was 
convicted read in connection with the words of the title “to 
restrict * * * the sale of opium,” seems to me to pro- 
vide for instances of the possession of quantities which may be 
sold. It prescribes that opium “in possession” shall be for- 
feited to the Hawaiian Government, and shall be seized and 
delivered to the Board of Health. The statement of this case 
shows that there was before the defendant a piece of opium as 
large as a pea and a small quantity in a nut shell. The 
defendant was in the act of smoking. The plain inference 
from these facts is that he had only the portion for a smoke 
and was in the act of consuming this little quantity. On the 
instruction of the Court that if defendant was in possession 
of any appreciable quantity of opium he was guilty as charged, 
the jury was required to convict, for the smallest quantity is 
“appreciable,” and it was in defendant’s possession when he 
was in the course of smoking it. 

By this construction of the Act, the smoking of opium is 
made a penal offense, although not made such by the statute. 
But if smoking opium requires inevitably the possession of 
opium, how is it to be removed from the literal force of the 
statute? I think the test is, that if the construction given 
by the Court in this case establishes an offense which is not 
provided for in the Act, such construction must be erroneous. 
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I quote some observations from Livingston, J., in re the 
schooner Enterprise, 1 Paine, 32, as expressing what is the 
uniform rule of construing penal statutes: “But while it is said 
that penal statutes are to receive a strict construction, nothing 
more is meant than that they shall not by their spirit or 
equity be extended to offenses other than those which are 
specially and clearly described and provided for. It should 
be a principle of every criminal code that no person be ad- 
judged guilty of an offense unless it be created and promul- 
gated in terms which leave no reasonable doubt of their 
meaning. A Court has no option when any considerable 
ambiguity arises on a penal statute, but is bound to decide in 
favor of the party accused. This (viz., going to sea, etc., 
without a clearance) may have been in the contemplation of 
Congress; but we are not bound to conclude that they have 
done what was intended unless fit words be used for the 
purpose.” 

Smoking opium is an act which is specifically distinet from 
possessing opium. The possession of what is smoked is 
merely the necessary incident of smoking. But that whieh 
the defendant smokes is not for “sale,” and I think the pea- 
sized pellet in his pipe and nutshell is not what was intended 
to be forfeited to the Hawaiian Government, seized and de- 
livered to the Board of Health, if it should be secured before 
it has burned to ashes. If this construction of the statute is 
carried out it leads to this—that one may be convicted for 
having smoked opium, for if he smoked opium he possessed 
it while smoking, and proof that it was opium is proof of a 
possession at that time. Thus a specific act not alluded to in 
the statute is made punishable. As opium-smoking could not 
have been a thing unconsidered by the Legislature, if they 
had intended to forbid it on penalty of fine and imprisonment, 
they should have expressed it “in terms which leave no 
doubt of their meaning.” They have not done this, and, in 
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should not be held to apply to the mere use of it. 
Honolulu, February 2, 1883. 
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ELIKAPEKA vs. THE OOKALA SUGAR COMPANY. 


ON EXCEPTIONS, 


THE TESTIMONY of a witness that he saw a royal patent in the pos- 
session of the patentee is stronger evidence that the patentee was 
alive when the patent was issued, than the testimony of a witness 
that the patentee was dead prior to date of patent. 


Opinion of the Court by Austin, J. 

This is a motion for a new trial by defendant in ejectment 
on exceptions taken at the trial to rulings of the Justice 
presiding at the October term, 1882, 

First, the defendant claims that by the proofs in the case, 
it appears that the patentee in the royal patent under whom 
the plaintiff claims was dead when the patent was executed, 
and delivered in his name. This was a land grant, and not a 
royal patent, confirming an award of the Land Commission. 

By the dates proved, when the plaintiff closed his case, this 
would seem to be true. 

A motion for non-suit on that ground was made, which was 
denied, and the defendant exeepted. 

Had the case closed here, it may be that the defendant 
should prevail. 
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But the defendant offered proofs, and the counsel went to 
the jury on the facts, who found for the plaintiff. 

On the argument the defendant’s counsel waived his right 
on the motion for non-suit—and properly so, as we held re- 
cently in Liena vs. Mary Pahau et al., April term, 1882, and 
makes his main argument here on the ground that the verdict 
is against the evidence. 

On examining the defendant’s evidence, which is available 
to the plaintiff, we find that Kahue swore that he saw the 
royal patent in the lifetime of the patentee claimed to be 
dead; that witness saw it in patentee’s hands. And Kuapuu 
swears that he knew the getting of the royal patent; that both 
the patentees got it, both paid, and got the land together; 
and the witness saw the paper in their hands. 

This seems strong proof. True, the evidence was direct 
that the patentee under whom the plaintiff claimed died at 
a date previous to the date of the royal patent. But dates 
rest very lightly in most memories, and may be mistaken. 
An incident like seeing the royal patent in the hands of the 
patentee would be much more likely to be remembered. The 
facts were submitted to the jury, and they found that the 
patentee was alive when the patent was made. We think that 
there is evidence amply sufficient to sustain the verdict. Even 
if the plaintiff had not recovered at law, we think she would 
have had a remedy in equity upon the other facts proved 
by her as remote heir of the patentee, and therefore entitled 
to the patent if it was made in the name of the patentee after 
his death, and if it was error so to do. 

The defendant’s counsel moved for the direction of a verdict 
for the defendant, because the plaintiffs claimed as heirs of 
the patentee, and proved that they were heirs of his heirs. 

We think this was not such a defect in pleading, if it were 
a defect, as to entitle the defendant to relief here. We think 
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the plaintiffs may be termed by privity the remote heirs of 
the patentee. 

The judgment must be affirmed, with costs. 

W. R. Castle for plaintiffs. 

E. Preston and R. F. Bickerton for defendant. 

Honolulu, February 19, 1883. 
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RUTH KEELIKOLANI vs: LUNALILO TRUSTEES. 


THE BILL and cross bill are to be taken together and treated as one cause. 
Defective allegations in the bill are aided by those in the cross bill. 
In this cause there was enough to give jurisdiction. 

The death of one of several defendants before decree, but after the 
evidence was closed and submitted does not render decision made 
void or irregular. 

Where nearly ten years had passed since the decree without appeal and 
where defendant took half her title sought to be established here 
from Kamehameha V., who had notice and fought the making of 
the decree, and where the record recites that in adjoining award 
were duly notified, in a question of boundaries which is a pro- 
ceeding in rem, the defendant is estopped. It differs from an or- 
dinary case in law or equity. 

Boundary decisions should not be lightly questioned. 


Opinion of the Court by AUSTIN, J. 
The question in these cases comes before us on appeal from 
the decision of the Chancellor in equity, overruling the 


628 HAWAIIAN REPORTS, 1883. 


Ruth Keelikolani v. Lunalilo Trustees. 


demurrer to the original bill and allowing the demurrer to 
the cross bill. The original bill was in the nature of a bill 
quia timet to remove a cloud upon title to real estate. The 
cross bill sets up a claim in fee to about 1,000 acres of the land 
referred to in the bill. 

“A cross bill is generally considered as a defense, and the 
original cause and the cross bill are but one cause. It is so 
effectual as a defense, that if a cross bill is taken as confessed 
it may be used as evidence against the complainant in the 
original suit on the hearing, and will have the same effect as 
if he admitted the facts in an answer.” See Barb. Ch. Pr. 
Vol. 2, p. 127, Hemp vs. Mackrell, 3 Atk., 812; Field vs. 
Schieffelin, 7 John. Ch. R., 249-52, Kent, Chancellor; Cart- 
wright and another vs. Clark, 4 Metealf, 104, 109-10. 

The cross bill must relate to the former suit only. The bill 
and cross bill were therefore properly considered together by 
the Chancellor, and we shall so treat them here. If the 
original bill was in any respect incomplete or insufficient the 
defendant answer in the cross bill can be used by the plaintiffs 
in aid of their allegations. It is even better for that purpose 
than if written down in the original bill, for the defendant 
under oath affirms it to be true. The defendant, then, spreads 
upon the record a claim that she is the owner of the Ahupuaa 
of Waialae-nui, which property includes about 1,000 acres of 
land now held and possessed by the plaintiffs as alleged in the 
original bill. 

Under all the authorities cited by the counsel for both parties, 
this sets at rest the question of jurisdiction to hear and de- 
termine this cause. 

The second point made by the defendant is that the decree 
as to boundaries which he attacks was invalid, because it was 
entered after the death of Kamehameha V., one of the adjoin- 
ing owners, who was a party to the proceeding to determine 
boundaries. 
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On examining the records it appears that there were several 
adjoining owners who were notified and took part in the pro- 
ceedings. 

There is no rule of law which requires that the death of 
one of so many, or of any less than all the parties defendant, 
should abate a proceeding where all the evidence is in, and 
the Court is ready to make its decision as shown in this case. 
Such a rule would require many unnecessary delays and ought 
not to be established. 

The authorities cited by the Chancellor and the plaintiffs’ 
counsel are enough we think to sustain the ruling below. 

The third and last point made by the defendant is, that the 
statute as to settling boundaries was not complied with, be- 
cause the defendant had no notice of the proceeding and was 
entitled to it, and so she is not bound by it. Section 4 pro- 
vides that the petition shall specify the names of adjoining 
owners where known, and Section 5 provides that the owners 
of adjoining lands shall be notified. This means such owners 
as are specified’ in Section 4, that is, known owners. In this 
petition the party named as owning Waialae nui, now claimed 
by defendant, is Victoria Kamamalu, the sister of the de- 
fendant and Kamehameha V. Victoria Kamamalu was then 
dead. After this lapse of time it is to be presumed that the 
ownership of this land was alleged to be in the one dead, the 
original patentee, because the petitioners did not certainly 
know who were her heirs. As matter of fact, Kamehameha 
V. was notified, and strenuously contested the boundary before 
the Commissioner. 

The statute does not point out how parties shall be notified, 
or proof of notification made or recorded. Personal service 
is not necessary under it. The record recites that all the ad- 
joining owners were notified. This is presumptive proof of 
it, and, after being unquestioned for nearly ten years, we 
must hold it conclusive. 

In actions of ejectment the Code, Section 1,129, says: “It 
shall be sufficient to serve the party in actual possession; or, 
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if nobody is in possession, to post a notice upon the premises.” 
In analogy to this Kamehameha V., who was in possession, 
was notified and fought. It is to be presumed that the Court 
believed him to be the owner. Before the boundary decision 
was made Kamehameha V. died, and the defendant avers 
that she then became his heir to one-half the land she now 
claims of the plaintiffs. For that one-half she is certainly 
bound by the acts of Kamehameha V., from whom she in- 
herits it. The defendant for that half and on her own account 
did not appeal, as she might, from the boundary decision. 
She allowed nearly ten years to pass before questioning the 
boundaries as settled. This was laches on her part, and we 
must hold her conclusively bound by the decision of which 
she complains. 

We discriminate between a matter for the settlement of 
land boundaries and an ordinary case at law, or in equity. 
The proceeding before the Boundary Commissioner is in the 
nature of a proceeding in rem. He is to determine certain 
geographical lines—that is, he is to ascertain what in fact were 
the ancient boundaries of lands which have been awarded by 
name only. He gives notice to adjoining owners so far as 
they are made known to him. If the boundaries of such con- 
terminous lands have been previously fixed by a grant with 
surveyed lines, or by a judgment of a Boundary Commis- 
sioner, such lines cannot be varied by subsequent determina- 
tions of the Commissioner. If the boundaries of any neigh- 
boring land have not been determined, then it is made the 
duty of the owner or owners thereof to apply to the Commis- 
sioner for settlement; and it was equally the duty of the 
owners of Waialae-nui to have gone on their petition before 
the Commissioner without notification on the part of another 
party. 

At the time of the passage of the Act to establish a Bound- 
ary Commission, the boundaries of lands known and awarded 
by names by the Land Commission were in great uncertainty. 
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The work of the Boundary Commission has been of great 
utility to the country in the proper settlement of such bound- 
aries. In the absence of the appeal provided for by the 
Act, we ought not to allow their decisions to be lightly 
questioned. 

The decisions below must be affirmed, with costs. 

S. B. Dole for plaintiffs. 

A. S. Hartwell for defendant. 

Honolulu, March 16, 1883. 


OPINION OF CHANCELLOR JUDD APPEALED FROM. 


This is a bill in equity alleging that the plaintiffs are seized 
and possessed of the ili aina of “Kipahulu,” which has been 
awarded to W. ©. Lunalilo by Award of the Land Commis- 
sion 8,559, B, Apana 32, by name, and that W. P. Kamakau, 
Commissioner of Boundaries for Oahu, settled the boundaries 
of this land in 1872 as appears by his certificate and descrip- 
tion annexed to the bill, that on the 9th of July, 1882, the 
premises were offered for sale at auction, and Mr. S. K. 
Kaai then the defendant’s agent and attorney publicly pro- 
tested against the sale and claimed that the description of the 
land proposed to be sold included about 1,000 acres of land of 
the said Keelikolani, whereby the plaintiffs were compelled 
to withdraw the premises from sale to the damage of the 
estate, and that the said Kaai acting for the defendant has not 
ceased to claim a portion of the said premises and to threaten 
to bring proceedings in relation to the same, by which acts a 
closed sale is thrown upon the title to the premises and the 
value injured. And whereas the plaintiffs are required to sell 
the premises by the terms of the will by which the Trustees 
cannot do so without great sacrifice, in consequence of the 
injurious and false representations made by the said Kaai. 
The plaintiffs pray that the defendant may be required to 
prove her claim to the portion of the premises claimed by her, 
and that she be perpetually enjoined and restrained from 
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bringing any action for the possession of the premises, etc. 

To this bill the defendant demurs, alleging cause, that there 
is, in the absence of a statute, no general jurisdiction in equity 
against the exercise of an apparently legal right, and the 
Court cannot enjoin any person from asserting his title to 
lands by words. Some equity on the part of the plaintiffs is 
essential to the exercise of the jurisdiction. 

Head vs. Fordyce, 17 Cal., 152, is cited by plaintiffs’ coun- 
sel in support of the proposition “that the plaintiff has a right 
to be quieted in his title whenever any claim is made to real 
estate of which he is in possession, the effect of which claim 
might be litigation or a loss to him of the property.” In this 
case the defendant had obtained a decree seeking to condemn 
the property by virtue of a lien older than plaintiffs’ title, and 
the Court held. this to be a cloud upon the title, also the remedy 
sought in this case was in pursuance of a statute giving a party 
in possession of real estate a right of action to determine 
adverse ¢laims. 

We have no such statute. The quotation from Bispham’s 
Equity, p. 603, is to the effect that a party in possession can 
have his title quieted where he is embarrassed by having 
hanging over him a hostile claim which, though not actively 
asserted and of no validity is calculated to affect the market 
ability of the title. 

In Munson vs. Munson, 28 Conn., 586, the plaintiff claimed 
relief against an injury threatened to his title from the record 
of a certain deed and from certain judicial proceedings, and 
the Court denied his relief because he had the legal title 
by an older deed and could dispossess the defendants who 
were in possession withouj shadow of right by an action of 
ejectment. 

The Court in this case said, the remedy in this branch of 
equity jurisdiction is preventive and “very much must depend 
upon the extent and imminence of the danger threatened 
and the view which will be taken of the case by a discreet 
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Judge.” It is said that this Court exercised a similar juris- 
diction in the case of Trustees of Lunalilo vs. Haalilio and 
others, heirs of C. Kanaina, August, 1880. Reference to this 
case shows that there was a difference as to the construction of 
the will of Lunalilo which is a proper subject of equity juris- 
diction. After a somewhat extended examination I fail to 
find a case where equity has enjoined the occasional oral asser- 
tion of a claim to land in possession of another. 

But the cross bill filed by defendant alleges that the certifi- 
cate of boundaries of the land of Kapahulu includes about 
1,000 acres of her land of Waialae-nui, and that it is null and 
void for reasons alleged, and prays that it be so decreed, It 
seems to me that this is inconsistent with her demurrer to 
plaintiff’s bill. Having sought herself by this cross bill to 
assert her title to this land by having the certificate of bound- 
aries which include it declared void, I think she is now 
estopped to say that this assertion is no cloud on the plaintiff’s 
title. If the certificate be bad, then she is entitled to have it 
set aside; if it is good, there is equity in having her claim 
that it is bad put at rest-—-and this could not be done if the 
demurrer to the plaintiff’s bill was sustained. Entertaining 
the belief that the assertion of the error in this certificate of 
boundaries is a hostile elaim affecting the marketability of 
the title, I overrule the demurrer to the bill. 

We are left now to consider the question raised by the 
cross bill and demurrer, precisely as if the matter of the 
cross bill had been raised by answer. This question is, 
whether the certificate of the boundary of Kapahulu is valid 
and binding. 

I find that the application for settlement of boundaries of 
this land was filed before W. P. Kamakau by the guardian of 
W. C. Lunalilo on the 14th January, 1869, reciting that it 
was bounded as follows: “On the eastern side by ‘Kahala,’ 
property of Victoria Kamamalu; eastern side by ‘Waialae- 
nui,’ property of Victoria Kamamalu; northern side by 
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‘Waiomao,’ a Crown land; western side by ‘Kekio,’ property 
of L. Keekapu; western side by ‘Pahoa,’ property of J. Kahai; 
western side by ‘Kaluaolohe, property of Kahanaumai- 
kai; western side by ‘Kukunukuaula,’ property of Captain 
Mahuka; southern side by ‘Kaneloa,’ a Crown land; southern 
side by ‘Kaluaolohe, a Government land.” And the record 
of October 23, 1869, recites that “all the parties whose lands 
adjoin Kapahulu had been summoned to meet at the Com- 
missioner’s house at Peleula, Honolulu, Oahu, at 10 A.M., 
to hear the taking of testimony in reference to the land of 
Kapahulu,” ete. 

The Court is aware that, after the death of Kekuanaoa, the 
father of Victoria Kamamalu (to whom the land of Waialae- 
nui was awarded), his son Kamehameha V., took possession 
of the real estate as heir, and ignored the claims of his half- 
sister, Ruth Keelikolani, the present defendant. We must 
consider Kamehameha V. to have been a tenant in common 
with the defendant, and he was in possession of the land, 
having ousted his co-tenant. That Kamehameha V. had 
notice of this proceeding cannot be doubted. The record 
shows that all persons whose lands adjoined the land whose 
boundaries were to be defined, including the lands of Victoria 
Kamamalu, were duly notified. The record of April 27, 
1872, is significant: it recites that “Hons. C. Kanaina, C. R. 
Bishop, His Excellency John O. Dominis, L. Keekapu, and 
J. Kahai, were cited to appear at the Court House at 10 
o’clock A.M. on the day above named to hear the judgment to 
be rendered on the (boundaries of) land of Kapahulu—an 
iliaina of Waikiki, Oahu; and that on that day came J. W. 
Makalena, by the order of J. O. Dominis, the Commissioner 
of the lands of the King and of the Crown lands, and moved 
that the judgment be postponed in order that they might 
introduce further witnesses in reference to the boundary be- 
tween Waialae and Kapahulu, and the hearing was post- 
poned to the 3d May; and testimony was taken on the 3d, 
and concluded on the 6th May.” 
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The statute requires that “owners” of adjoining lands be 
notified of the hearing. I think the notice to Kamehameha 
V. was sufficient. The Commissioner had no jurisdiction to 
adjudicate the title between Kamehameha V. and his half- 
sister. It was enough that Kamehameha V. was in posses- 
sion claiming title, and the adjudication as to the boundaries 
bound the real owners. 

But the judgment was not signed till the 23rd December, 
1872, Kamehameha V. having died on the 11th of the month. 
It is claimed that this judgment was void, having been made 
after one of the parties was dead. 

This is a question of considerable difficulty. By the com- 
mon law it would seem that if the death of a party occurred 
after the opening of the term of the Court when judgment 
was rendered the judgment would not be void. 

Freeman on Judgments, Section 140, says: “If jurisdic- 
tion be obtained over the defendant in his lifetime a judgment 
rendered against him subsequently to his death is not void.” 
And Id., 153, “judgment for or against deceased persons are 
not regarded as void on that account, and the failure of the 
Court to cease to exercise its jurisdiction over a party when 
he dies is an error to be corrected by appeal, if the fact of 
death appears on the record and by writ of error if the fact 
must be shown aliunde.” 

The Court has the power of entering judgments and decrees 
nunc pro tunc, agreeably to the maxim actus curiae neminem 
gravabit. Id., Section 56, “the necessity for entering judg- 
ments as of some day prior to this rendition arose chiefly, if 
not exclusively, in those cases where after the trial and sub- 
mission of a cause, one of the parties died, as no judgment 
could properly be entered bearing date subsequent to his 
death. As the suitor who brought his action to trial and 
caused it to be tried and submitted, had manifestly been 
guilty of no laches, the Court protected him from any preju- 
dice he might suffer by the death of his adversary after such 
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submission, and instead of permitting the action to abate, 
directed the judgment to be given effect, if necessary as far 
back as the date of the submission. Thus the time taken by 
the Court for deliberation was, as far as possible prevented 
from working injustice te the party who should, in the end, 
prevail in his suit.” Zd., Section 57. See 7 Mass.,.393; 2 
Cush., 52. 

If the petitioners before the Commissioner of Boundaries 
had made a suggestion of the death of Kamehameha V., the 
Commissioner would have been empowered to render his 
judgment nunc pro tunc, dating it some date prior to De- 
cember 11. This not having been done, the judgment ren- 
dered was only liable to be corrected by appeal, or writ of error. 
It was plainly within the province of the administrators of 
Kamehameha V. to have appealed if they so desired. But 
ten years have now elapsed, and I am of the opinion that it 
is now too late to impeach the judgment for the error alleged, 
or to appeal from it. 

The demurrer to the cross bill is sustained. The defendant 
may answer the bill in twenty days, or judgment will be en- 
tered for the plaintiffs on the bill. 

Honolulu, January 27, 1883. 
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SUPREME COURT—IN BANCO. 


Sa arene 


HEARD MARCH 7, AS OF APRIL TERM—1883. 
Judd, C. J., Austin, J., (McCully J., dissenting.) 


W. S. MAULE vs. WAIHER SuGAR COMPANY. 


A PAROL AGREEMENT for the exchange of lands will be compelled to 
be executed, if it has been carried into effect with the knowledge 
and consent of the other contracting party, so that it would be 
against equity to repudiate it. In this case plaintiff had built houses 
and.made improvements at considerable expense on the land taken 
by him in exchange, and was in possession of same when defendants 
purchased ; 

HE p, this was notice to defendants of plaintiff’s interest in the land. 


Opinion of a majority of the Court by Jupp, C. J. 

After having given mature deliberation to this case a 
majority of the Court are of the opinion that the plaintiff is 
entitled to relief. 

Referring to the opinion of Mr. Justice McCully for a 
statement of the bill and answer, and of the undisputed facts 
of this case, we have arrived at the conelusion that notwith- 
standing plaintiff entered into occupation of the lot of land 
owned by the Waihee Plantation under a license to build a 
house thereon with liberty to remove it when he desired, it is 
not necessary to refer his continuing occupancy of the land to 
this license if a new and different agreement is clearly proved 
by the testimony. 

We must concede that the alleged modification of the 
plaintiff's tenure during the management of Tallant is not 
proven with the certainty required in cases like this. And 
during the ownership of the plantation by Messrs. Harris and 
Widemann, the deliberate postpenement by Mr. Harris of the 
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making of a deed must be deemed as equivalent to his refusal 
to do so, and we therefore think that no binding contract of 
exchange was made by them, for the consent of Mr. Widemann, 
being only a part owner, would not carry Mr. Harris’ interest. 
Mr. Widemann says, that when he was sole owner he under- 
stood the arrangement made by previous owners and plaintiff, 
and approved of it and promised the plaintiff to make him 
out a deed, but simply forgot to do so and sold the plantation, 
making no reservation of this lot. 

It also appears by the proofs that Mr. Widemann knew of 
the improvements made by Maule while he, Mr. Widemann, 
and Mr. Harris owned the plantation, and that Mr. Widemann 
fully consented to their being made. 

Here, we think, was a distinct and positive agreemént on 
the part of the then proprietor of the plantation to make a 
conveyance, the execution of which can be compelled. The 
evidence of Mr. King and Mr. P. N. Makee that Mr. Wide- 
mann advised Captain Makee to put plaintiff off cannot affect 
the plaintiff’s right to a conveyance. The only effect is to 
discredit Mr. Widemann’s evidence that he had agreed to 
give the plaintiff a deed, and we think it is not conclusive, as 
it is admitted that Mr. Widemann was then endeavoring to 
persuade Captain Makee to execute the agreement with 
plaintiff. That Captain Makee, Mr. Widemann’s grantee, 
had notice of the plaintiff's occupancy of the land must be 
admitted. 

“The doctrine seems quite firmly settled that open, noto- 
rious, and exclusive possession of real estate under an ap- 
parent claim of ownership is notice to those who subsequently 
deal with the title, of whatever interest the one in possession 
has in its fee—whether such interest be legal or equitable in 
its matters.” Wade on Notice, Section 273, and many cases 
there cited. 

We cannot explain the fact that Captain Makee looked at 
the land plaintiff had agreed to give in exchange and that he 
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had a survey made of it, which he sent to Mr. Widemann 
with a request that in addition to the Apanas 2 and 3 of the 
royal patent he wished Apana 1 and another piece of one-fifth 
of an acre to be included in order to connect these pieces, 
except upon the theory that he was then willing to execute 
the agreement. We may here remark that, it not being shown 
that Maule objected to the addition of these pieces, it may 
be presumed that he consented to it and that the agreement 
was modified accordingly. But whether willing or not, Captain 
Makee and his successors, with a knowledge that an agree- 
ment had been made with a former owner suffered the plaintiff 
to go on and put expensive improvements on the land amount- 
ing to the value of $1,800, and the inference we draw is that 
he knew that the plaintiff was expecting to receive a deed 
for this land. If the knowledge that the agreement had been 
made came to Mr. Makee subsequent to his purchase, this does 
not weaken the force of his acquiescence in the improvements 
made by plaintiff. 

It is urged upon us that the delay in settling the matter 
indicates that no definite agreement had ever been arrived at. 
But, as far as the plaintiff’s dealings with the owners previous 
to Mr. Makee are concerned, the delay was certainly theirs, 
and not his. 

Mr. Widemann says he must have had a dozen conversations 
with Mr. Maule on the matter. 

We think that the inference to be drawn from Mr. P. N. 
Makee’s statement that he gave orders not to cultivate Maule’s 
land, or have anything to do with it is, that up to that time 
the plantation had had possession of the land. This must be 
so, or there would be no necessity for these orders. We hardly 
think the confusion in the identity of these kalo patches among 
many others would be sufficient to account for these orders. 
But if Maule had abandoned the possession of these patches 
to the plantation, Makee, desiring to repudiate the agreement, 
would naturally make such orders. 
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The transaction of plaintiff with Mr. C. Brown in mort- 
gaging his land is fully explained by Mr. Brown, who says 
that plaintiff told him he had no title to his house-lot, but 
agreed to substitute it for his kalo land whenever he should 
get his deed. 

The validity of plaintiff’s title to the land to be given by 
him in exchange was questioned at the hearing by the de- 
fendant. The proper time to make enquiry into this title 
was when negotiations for the exchange were pending; but 
we are of the opinion that the plaintiff should be required to 
show his title to the satisfaction of a Master of this Court, 
and if he fails in this we cannot compel the execution of the 
deed by defendant. 

The plaintiff now says he is willing to include in his deed 
Apana 1 of the royal patent, and the parcel of 5-100 of an 
acre required by Captain Makee, in addition to the two apanas 
he originally agreed to give. We think he should be held to 
the offer made. 

On the well-settled doctrine that a parole agreement to sell 
or exchange lands will be compelled to be executed if it has 
been carried into effect with the knowledge and consent of 
the other contracting party, so that it would be against equity 
to repudiate it, we hold that the agreement of exchange in 
this case should be ordered. A decree in accordance with this 
decision will be signed on presentation by counsel. 

A. S. Hartwell for plaintiff. 

F. M. Hatch for defendant. 

Honolulu, March 16, 1883. 


DISSENTING OPINION OF MR. JUSTICE McCULLY. 

Upon the hearing in banco I find myself unable to arrive 
at a different conclusion from that expressed in my former 
decision, which must now appear as a dissenting opinion. 
The chief point which is new ór more fully presented for the 
plaintiff in the agreement before the Court is that the plaintiff 
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upon the faith of Mr. Widemann’s promises to make the 
exchange and give him a deed, made expenditures which 
established for him an equitable claim to a deed. I do not 
see that the plaintiff’s (own) new evidence supports this. Mr. 
Widemann was sole owner only from August 2 to September 
20, 1876, and plaintiff made no expenditure on the place 
within that period. The plaintiff now for the first time proffers 
to give in exchange what it is said Captain Makee was willing 
to take for his own piece. He has not yet acquired one of 
the pieces which he is to give, and he has not yet shown a 
clear title to the “Pila” pieces. The decree of the Court is con- 
ditional. I am unable to find that the plaintiff may now 
complete his bargain if he has not previously made one that 
was definite in its terms and at that time agreed to by both 
parties, and that the terms were these terms. 
Honolulu, March 16, 1883. 


OPINION OF MR. JUSTICE McCULLY APPEALED FROM. 


The bill sets forth that in 1868 the owner of the Waihee 
Sugar Plantation gave permission to the complainant to 
occupy and build a residence on a piece of land about 37—100 
acres in extent, and that in pursuance of this permission he 
built a residence on and has since occupied this lot. 

That at sometime after 1868, and while the plantation was 
owned by Messrs. Harris and Widemann, their agent and 
manager and with their knowledge and approval agreed to an 
exchange, with title in fee simple of this lot for certain land 
owned by the complainant, and that such agreement of ex- 
change has since been assented to and ratified by the successive 
owners of the plantation including the defendants, and that 
the defendants by virtue of the exchange took possession of 
and now hold the complainant’s land, and that the complainant 
has offered to interchange deeds in pursuance of the agree- 
ment which defendant now declines to do. And prays that 
the defendant be restrained by injunction from proceeding in 
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a suit of ejectment for these premises, and be required to exe- 
cute and deliver deeds, etc. 

The answer admits complainant’s possession and improve- 
ments, but denies knowledge of the agreement of exchange, 
denies possession of compiainant’s land, alleges demand and 
suit of ejectment brought and pleads the Statute of Frauds. 

The further and fuller history of the transaction as shown 
by the testimony is as follows: The complainant testifies that 
he worked for the late Christopher H. Lewers {who founded 
the Waihee Sugar Plantation), and that Mr. Lewers desired 
he should live nearer the mill than his own premises, and said 
he must have a place for building, and gave him the follow- 
ing license which is filed: 

“This is to certify that permission has been granted to W. 
S. Maule to build on plantation land, and that should he after 
building choose to take dewn his house and remove it else- 
where he is at liberty to do so. 

“(Signed ) SAMUEL T. ALEXANDER, 
“for C. H. LEWERS. 

“Waihee, June 5, 1868.” 

The word “houses” appears to have been changed from 
“house” by addition of “s,” and an inappropriate apostrophe 
written with different ink, and by a person of imperfect 
knowledge of English. Mr. Alexander was then the planta- 
tion manager. The complainant thereupon built one, and 
subsequently two or three, on this land. 

That 1871 or 1872 Mr. Tallant, who succeeded Mr. Alex- 
ander as manager, assented to an exchange—the plantation to 
take a piece belonging to the complainant for the piece he 
was occupying, and caused both lots to be surveyed. No 
deed was made, and complainant remained in the same occu- 
pation till the plantation had passed into the hands of Messrs. 
Harris and Widemann, some time after which Mr. Wide- 
mann went to Waihee to live, and take the management. 
That Mr. Widemann consented to the arrangement for ex- 
change of lands. 
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At this point a synopsis of Mr. Widemann’s testimony may 
be introduced. He says he was made aware of the arrange- 
ment made by Tallant; that he acquiesced and ratified it, and 
promised to give the complainant a fee simple title to the 
land. Mr. Harris was his partner, and did not refuse to ratify 
the exchange, but he put off signing a deed and no deed was 
ever presented to Mr. Harris for signature. He said it was 
better to keep the complainant dependant than make him 
independent. ; 

It further appears that Mr. Widemann next became sole 
owner of the plantation; but through want of time or oversight, 
he sold it to the late Captain Makee without reservation as to 
the proposed exchange, and without notice. Mr. Widemann 
testifies that after the sale he spoke to Captain Makee, and 
asked him to remedy the matter, which he promised to do. 
Complainant testifies that when Mr. Widemann requested 
Captain Makee, as above, in complainant’s presence, Captain 
Makee appointed the next day to go and view the land offered 
by complainant in exchange, and that they went, Mr. P. N. 
Makee and others being with them. They first looked at the 
lot of plantation land occupied by complainant, and after- 
wards at complainant’s own. Captain Makee said my land 
was too small, that I ought to give a little more; looked at a 
second piece of complainant’s land near the other. 

Mr. Parker Makee’s testimony at this point is, that his 
father demanded three small pieces which he owned there, 
and that he should purchase and add to the exchange a little 
piece not his own, necessary to connect these and give access 
to the road. 

It is agreed in testimony that surveys were made by the 
senior Rev. Mr. Alexander, at the instance of Captain Makee, 
which seem to have been delivered to Mr. Makee, but cannot 
now be produced; and it is not made certain to the Court 
how much land was surveyed, or finally agreed upon, as the 
equivalent in exchange, if there was a final agreement. 
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The complainant’s testimony is, that in replying to his 
request of Mr. Parker Makee for a deed he put him off, saying 
he had no time then. 

As to the precise intention of Captain Makee or Mr. Parker 
Makee, who is president of the defendant company, there is 
conflicting evidence. Mr. Makee and Mr. King (who was 
then plantation book-keeper) testifying that in 1877 Mr. 
Widemann had a conversation with Mr. Makee respecting the 
exchange which Tallant had proposed to make with com- 
plainant, and that Mr. Widemann said it had never been 
ratified by Harris and Widemann, and advised to let the 
matter remain as it was without making a deed. 

Mr. Widemann testifies that his advice was of the contrary 
tenor, in accordance with his efforts for years with Captain 
Makee and Mr. P. N. Makee to secure the title to complainant, 
which he had neglected to give him when he might have 
done so. 

But whatever the conversation of these parties was in fact, 
Mr. Makee and the company, as at present constituted, have 
not given the deed. 

Upon the acts of exchange the testimony for the complainant 
is, that he surrendered first one piece which Mr. Tallant 
proposed to take in exchange to the plantation-owners, 
and afterwards surrendered the second piece which Cap- 
tain Makee called for, only taking off by consent the 
existing crop of taro.. 

The testimony for the defendant is that the several patches 
which plaintiff proposed in exchange were cultivated by the 
plaintiff in 1876 and perhaps later, and that Mr. Makee gave 
positive orders to the man in charge of the taro planting for 
the plantation not to use these patches, which are known as 
“Pila’s Kuleanas.” 

In 1876 the complainant gave a mortgage on the “Pila 
Kuleanas,” saying to Mr. Cecil Brown, who negotiated it, that 
he could not include the lot where his houses are built, as he 
had no title, but hoped to effect an exchange. 
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Regarding the complainant’s title to the land he offers in 
exchange, he shows the royal patent to Pila, No. 5,525. He 
shows a conveyance of these premises from Kealoha, Sam and 
his wife, heirs of Pila (?) to S. M. Oana, who appears to be a 
brother of the complainant. He fails to prove to the Court a 
proper title vesting in himself. Mr. Makee testifies that he 
has asked plaintiff about his deeds; he has never shown them 
to him. 

Plaintiff's improvements. As has been stated, he built a 
house under the license which is in proof, and subsequently 
to the arrangement with Mr. Tallant he put up more build- 
ings on the land. It may be assumed that the plaintiff, to 
suit his purpose in extending his improvements, made the 
alteration in his license above noticed. In 1881 complainant 
testifies he raised his dwelling up one story, expending $4,000 
in improvements, with no objection on the part of Mr. Makee. 
He built a picket fence, buying the posts of Mr. Makee. Mr. 
Makee requested him to make the line of the fence so as to 
leave a path “for us,” and he therefore put it four feet within 
the line of the lot. 

The defendants show a chattel mortgage by plaintiff for 
$800 of his dwelling-house and buildings on this lot, as well as 
of some cattle, to H. A. Widemann, assigned to Captain J. 
Makee, February, 1878. 

Upon the above resume of the testimony, it appears that the 
complainant entered on the defendants’ land under a written 
license to build thereon, and to remove his improvements with- 
out claim of fixtures. He was a tenant at will. When was this 
status of the parties changed? 

It is to be observed in this place that the origin of this 
tenancy was the employment of complainant by the plantation, 
and the convenience of having him near his work, hence the use 
of the land without rent. 

After building a dwelling, the plaintiff desired to make his 
tenure a fixed one, and at first proposes a lease or mutual 
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leases in the nature of an exchange for the term of fifty years; 
but, upon further consideration, he desired to obtain a fee 
simple title conveying his own land, or a piece of it, to the 
plantation. These negotiations were with Mr. Tallant, a 
manager of the plantation, who is not claimed to have had 
power to alienate real estate of the plantation or to make a 
binding contraet affecting it. 

The next dealings of the plaintiff are with Mr. Widemann, 
who was first partner with Mr. Harris, and subsequently sole 
owner. Mr. Widemann ratified “the agreement of Talant,” 
that is, he consented to convey to plaintiff the lot he was 
occupying, and take a conveyance of one piece of land owned 
or held by plaintiff. His partner, the late Chief Justice Harris, 
would not consent, upon the ground that they could deal 
better with their employee as tenant at will — “dependant 
rather than independant.” Mr. Widemann, afterwards be- 
coming sole owner, neglected to perform his intention of 
executing a conveyance, and sold the estate to the late James 
Makee without notice of any rights, expectations, or equities 
of the plaintiff, although the assignment of the mortgage on 
the buildings should have suggested it if made concurrently 
with the sale. When Captain James Makee’s attention is 
called to the position of the plaintiff, and he is informed that 
an exchange had been considered and promised by Mr. 
Widemann, he says he will see what is proposed to be given 
him in the exchange. AH the testimony is to the effect that 
Captain Makee would not consent to take the one piece, Apana 
3, which had been talked of. The parties were then in the posi- 
tion of making a new contract if they could come to agreement, 
and the plaintiff recognized this by acceding to new terms. 
Captain Makee was not liable for the specific performance of 
the engagements of his grantor to sell any part of the granted 
estate of which he had no previous notice, and which, if any 
subsisted, were oral; neither was he estopped from action of 
ejectment by anything he had suffered plaintiff to do, for 
plaintiff had done nothing on the faith of any promise of 
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Captain Makee, and held to him no better position than of 
tenant at will, as he had at first entered; however, the con- 
versations with Mr. Tallant and Mr. Widemann may have 
encouraged him to extend his improvements during nearly 
ten years’ occupancy. 

Has then the status of the parties been Giangi since the 
purchase by Captain Makee? 

There is testimony that an exchange was considered. A 
survey was made at the instance of Captain Makee of plaintiff’s 
lots and of the plantation piece, and delivered to Mr. Makee. 
These surveys are not to be found now. My inference from 
what is testified is that the lands surveyed as the plaintiff’s 
included all that Captain Makee required. The survey of the 
plantation lot came to 2-100 acres more than had been made 
by the survey made when the exchange was previously dis- 
cussed. No writing or memorandum as required by the Statute 
of Frauds was made. The plaintiff’s counsel although the bill 
prays for a decree for specific performance, in argument does 
not claim this. The proposition could not be maintained in 
view of the Statute of Frauds. “The statute is not a mere 
rule of evidence, but a limitation of a judicial authority to 
afford a remedy. It requires that contracts for the sale of 
lands in order to be enforced by judicial proceedings shall 
be substantiated by some writing.” 

Glass vs. Halbert, 102 Mass., 24. This doctrine is uniform 
and settled. It remains then to be considered if there is an 
equitable estoppel of the defendant’s plea of the Statute of 
Frauds. 

The estoppel must depend on the claim that plaintiff was 
permitted to believe that the exchange of lands had been agreed 
to and that in consequence thereof he proceeded, with the 
knowledge of defendant to incur large expense in improve- 
ments which he would not have made on the basis of his 
former tenure, and which inferentially he cannot save if he 
leases the premises. 
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Proof of exchange cannot rest on any possession alleged to 
have been taken by the defendant of his kalo patches. For 
first, it is not made clear that defendant ever entered into 
possession of all the pieces which were finally demanded in 
case the exchange should be made, the complainant’s act of 
mortgaging the lands tending to show his claim of posses- 
sion as well as title, and the testimony of Mr. P. N. Makee 
being positive that he ordered that no possession should be 
taken or held of the Pila patches. They appear to have been 
situated in a congeries of kalo patches belonging to Waihee 
Plantation, and it seems probable that Apana 3 which had 
been offered to Tallant and Widemann had been cropped on 
plantation account. Mr. Makee also testifies that the plaintiff 
had possession had taken crops and had placed a house on 
Apana 1. 

This attitude of the parties toward these lots, the defend- 
ants’ relinquishment and refusal to take possession, and the 
plaintiff's occupation of them, strongly advised the plaintiff 
that the defendants were holding off from the exchange 
which he desired. What reason had he to conclude that the 
exchange had been definitely agreed to? His own testimony 
goes only to the effect of his asking Mr. Makee to have deeds 
prepared and executed, and of his being put off to a future 
time. He does not testify that at any time they came to 
definite agreement that they would exchange, and that the 
areas on both parts had been defined and agreed to and deeds 
promised. 

Mr. Makee’s testimony, is that the impression he derived 
from Mr. Widemann’s conversation was advice to give no 
deeds, to continue in the former status. He is not asked, but 
he does not say that he ever intended or promised to convey 
to Maule. He says that he demanded an exhibition of the 
plaintiff’s title, but it was never shown him and never made 
satisfactory. But he says, this was not the “only hitch” in 
the business. His father had demanded as a part of the 
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exchange a little connecting piece of land not belonging to 
the plaintiff, and the plaintiff had not procured and ten- 
dered it. 

Meantime, the plaintiff had left the employment of the 
plantation, and the inducement for originally placing him in 
the immediate vicinity of the plantation works had ceased, 
and defendants held a chattel mortgage on his houses. 

Now, to support an equitable estoppel on the ground that 
he had made large additional improvements on an oral agree- 
ment for the purchase of the land, it must be clear that— 
1, there was one agreement; 2, that the improvements 
were made in pursuance thereof. But in view of all the tes- 
timony, I cannot find that there was an agreement, or that 
the plaintiff had reason to believe that there was one. The 
improvements were an enlargement and repairs of his dwell- 
ings and buildings as placed there under his first license. At 
what point, if any, was it the duty of Mr. Makee to say to 
plaintiff he was expending too much money or rendering his 
buildings too large to be moved off? Certainly if Mr. Makee 
had made no agreement to sell it was not for him to determine 
how much the tenant at will should expend, or in what shape 
he should put his buildings. The plaintiff having had previous 
possession as a tenant his continuance cannot be taken as 
a part performance of agreement, and in this case, as the 
original license to enter was coupled with a license to build 
and take away his buildings, an enlargement of his build- 
ings cannot be held per se as a part performance on a new 
agreement. “It is necessary that the Act should unequivo- 
cally refer to and result from the agreement, and be such, 
that the party would suffer an injury amounting to fraud 
by the refusal to execute that agreement.” Sugden, Vend. 
and Purchases 1, 141. 

The case presented by the plaintiff not offering a written 
memorandum of sale, and not supporting ap oral agreement, 
and a part performance sufficient to estop the plea of the 
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Statute of Frauds, the bill must be dismissed with costs. 
A. 8. Hartwell for plaintiff. 
F. M. Hatch for defendant. 
Honolulu, February 19, 1883. 


SUPREME COURT—IN BANCO. 


HEARD MARCH 7, AS OF APRIL TERM—1883. 
Judd, ©. J., McCully, J., (Austin, J., dissenting). 


CHARLES L. HOPKINS vs. CHUNG WA ET AL. 


ON EXCEPTIONS, 


Wuere a husband and wife of pure Hawaiian blood were shown to 
have been living together for several years before and after the 
birth of a child by the wife, there being no evidence offered to 
disprove the non-access of the husband; 

Hep, Austin, J., dissenting. the child was legitimate, and capable 
of inheriting from the husband as his father; also, 

He p that evidence of the child’s admixture of blood is inadmissible 
to rebut the presumption of legitimacy. 

A lease was made for ten years from the Ist of April, 1858, at an 
annual rent, payable monthly, with the covenant that the lessee 
“shalt have the privilege, at the expiration of this lease, of re- 
newing the same upon the conditions, provisions, and payments 
herein specified for another term of ten years, or so long as he or 
his representatives may desire the same, upon the same con- 
dition ;” 

Hern, after the expiration of the second term of ten years (1st April, 
1878), there was a tenancy from year to year which terminated 
by a notice to quit. 


Opinion of the Court by McCutty, J. 
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I concur in the conclusions reached by the Chief Justice, 
and substantially in the expression of his views upon the two 
points to which exception is taken. As his decision has been 
published, it will not be necessary to repeat the matter which 
has been presented by him with ample learning. This case 
must rest upon the rules of law declared in the Banbury 
peerage case, and most fully discussed in the House of Lords’ 
case of Morris vs. Davis. The decision of the Chief Justice 
having been made a part of the bill of exceptions in this case, 
I take from it this statement of fact by the Court, viz.: “In 
the case before me there was no attempt to show non-access 
of the husband. The evidence of an intimate acquaintance 
of the family is to the effect that, during the period covered 
by a year or more previous to the birth of plaintiff, Kaiawa 
and his wife lived together up stairs in a house in which 
Hopkins, senior, lived.” Upon this statement, it appears to 
me that by the third answer in the Banbury peerage case no 
other evidence is admissible to show that another person than 
the said husband was the father of the wife’s offspring. If 
this rule be abandoned in the case of such facts as above 
stated, I am unable to rest upon any other definite rule for 
the determination of legitimacy. If we once admit evidence 
to show that while a wife cohabits with her husband, he not 
being shown to be incapable of begetting offspring, another 
man also shares her bed, and her offspring are to be assigned 
to the one or the other as they may appear from the com- 
plexion and other resemblances to belong to either, we shall 
find ourselves called upon to disturb the security of descents 
upon every suspicion of unfaithfulness, which, after a long 
time, may be offered in proof. 

There is a special propriety in applying the rule in the case 
before us— where the question is of the legitimacy of the 
offspring of a Hawaiian woman, as the ancient Hawaiian 
rule was to regard chiefly the mother in questions of descent, 
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for it could always be certainly determined who was the 
mother. 

In respect to the term of the lease, I hold that the privilege 
of “another term of ten years, or so long as he or his repre- 
sentatives may desire the same,” gave the lessee nothing 
more, at the most, than a second term of ten years, and that 
this having expired he holds by a tenancy terminable by a 
sufficient notice to quit, and that the notice herein is suffi- 
cient. 

March 21, 1883. 


I adhere to the opinion rendered by me February 6, 1883. 
A. FRANCIS JUDD, 
Chief Justice Supreme Court. 
March 21, 1883. 


DISSENTING OPINION BY AUSTIN, J. 


In this case the testimony substantially shows that the 
plaintiff’s mother and her lawful husband were natives; that 
for a year or more immediately prior to the plaintiff’s birth 
they lived together as husband and wife up stairs in a house 
in which lived Charles Gordon Hopkins, a white man. That 
the plaintiff at his birth was named Charles L. Hopkins, and 
was brought up as the son of Charles Gordon Hopkins, and 
was treated as such by him and by his mother and her said 
husband; and his appearance strongly shows an admixture 
of white and native blood. 

By these facts I think that the presumption of legitimacy 
is countervailed. I do not think that the rule in the Banbury 
peerage case should be applied in this case, and I respectfully 
dissent from the opinion of the majority of the Court that the 
plaintiff is legitimate. 

Upon the other points in the case I concur with my asso- 
ciates. i 

Honolulu, March 22, a.p. 1883. 
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OPINION OF JUDD, C. J. (THE JURY BEING WAIVED), TO WHICH 
THE EXCEPTIONS WERE TAKEN. 


The plaintiff seeks. by this action to recover possession of 
the land on the north-east corner of Nuuanu and King streets, 
Honolulu, which he claims by right of inheritance as surviv- 
ing heir of Mainae, w., to whom the same was granted by 
Royal Patent No. 1,744. ; 

The defendants hold by a lease from the heirs of James 
Austin, who obtained possession of the premises by virtue of 
an instrument hereafter to be considered from the said Mainae, 
patentee, to himself, dated the 24th of January, 1854. 

The plaintiff claims as the nephew of Mainae, and avers 
that he is the son of Kaiawa, k., and Kahanu, w., Kaiawa 
being the brother of Mainae. 

It is proved to my satisfaction that Mainae had a husband, 
Kekoko, who died many years ago leaving no issue. Mainae 
married again, one Luau, and died in 1877, leaving no issue, 
their children dying in the lifetime of the parents. Luau 
thereafter married Kahiki, and died since this action was 
brought. 

Kaiawa married Kahanu about the year 1838, as some wit- 
nesses say, others say later. Kahanu died in 1868, and Kai- 
awa in 1878. All these parties are native Hawaiians of un- 
mixed blood. The plaintiff was born at Kaaawa, Koolaupoko, 
Oahu, in the year 1853, of the woman Kahanu, who is also 
known as Waakauhonua. Her husband Kaiawa is proved not 
only to have been married to her, but to have consorted with 
her as her husband for many years previous to and subse- 
quent to the birth of the plaintiff. It is also proven that this 
couple were servants of an Englishman, Charles Gordon 
Hopkins, sen., living in the same house with him in Honolulu, 
and that the plaintiff received his name from him, was sup- 
ported and considered by him as his son, which is strongly 
supported by the plaintiff’s personal appearance as to com- 
plexion and physiognomy. 
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A. S. Hartwell, for defendants, urges that the Court on 
these facts is compelled to find that the plaintiff is illegiti- 
mate, and not entitled to inherit from Mainae, his alleged 
father Kaiawa’s sister, relying upon the following: 

“The presumption of legitimacy may be rebutted by cir- 
cumstances inducing a contrary presumption.” 2 Selwyn, 
N. P., 758. . 

` «Where the husband in the course of nature cannot have 
been the father of the wife’s child, the child is by law a 
bastard, whether the husband be within reach of access or 
not.” Ib. 

All the remarks in Selwyn show that the evidence may 
show that the husband could not by the laws of nature have 
been the father. 

“A child born during lawful matrimony is presumed legiti- 
mate. This may be disproved by circumstances, as showing 
the husband to be under the age of puberty, or laboring under 
some other natural disability, or his continued absence or 
other circumstances repelling strongly the presumption of 
access.” 2 C. J. Hill’s Notes, 405. See 1 Phil. Ev., 158. 

-“Ag a general rule, the presumption (of legitimacy) may 
be rebutted by evidence.” Tyler on Ejectment, p. 493, citing 
Morris vs. Davis, 5 Cl. and Fin.; and Reg. vs. Mansfield, 41; 
C. L., 618. 

“The doctrine, however, is clearly settled, that although the 
birth of a child during wedlock raises a presumption that 
such child is legitimate, yet this presumption may be rebut- 
ted both by direct and presumptive evidence; and in arriving 
at a conciusion on the subject, the jury may not oniy take 
into their consideration proofs tending te show the physical 
impossibility of the child born in wedlock being legitimate, 
but they may decide the question of paternity by attending 
to the relative situations of the parties, their habits of life, the 
evidence of conducts and of declarations connected with con- 
duct, and to any induction which reason suggests for deter- 


HAWAIIAN REPORTS, 1883. 655 


Charles L. Hopkins v. Chung Wa et al. 


mining upon the probabilities of the case.” Ib., 561, citing 4 
Term, 356; 2 Str., 924; Co. Lit., 123 b, 

“It is an irresistible inference from all the facts that the 
plaintiff is the son of Hopkins, sen. As a matter of fact a half 
white child of native parents is a natural impossibility. The 
law allow such a finding of facts to be made on reasonable 
evidence, and if such fact is proved it rebuts the presumption 
of legitimacy.” 

PER CURIAM. 

The leading case on this subject is Morris vs. Davis, 5 
Clark J. Finnelly, 163, 369 (1836). Lord Cottenham was 
Chancellor, and the eminent jurists Lords Lyndhurst and 
Brougham sat in the case. 

It became necessary for their Lordships to review the Ban- 
bury peerage case. In this last-named case certain questions 
were sent to the Judges of England, the answers to which 
are summarized by Lord Lyndhurst in Morris vs. Davis, as 
follows: 

“1. That when husband and wife have opportunities of 
access, the presumption of legitimacy may be rebutted by cir- 
cumstances inducing a contrary presumption. 

“2. That non-access, or non-generating access, may be 
proved by means of such legal evidence as is admissible in 
every other case in which it is necessary to prove a physical 
fact. 

“3. That, after proof of sexual intercourse, evidence will 
not be admitted, except to disprove the fact. 

“4, That sexual intercourse is presumed unless met by such 
evidence as satisfies those who are to decide that it did not 
take place.” 

The full answer to the fourth question is as follows: “That 
in every case where a child is born in lawful wedlock, the 
husband not being separated from his wife by sentence of 
divorce, sexual intercourse is presumed to have taken place 
between the husband and wife; until that presumption is 
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encountered by such evidence as proves to the satisfaction of 
those who are to decide, the question that such sexual inter- 
course did not take place at any time when, by such inter- 
course, the husband could according to the law of nature be 
the father of such child.” f 

The House of Lords, in the Morris vs. Davis case, found as 
follows— (I copy the head note): “Husband and wife, after 
living together for ten years, and having one child, agree to 
separate. They accordingly afterwards lived apart, but within 
such distance as afforded them opportunities of sexual inter- 
course, the husband not being impotent, 

“Held, that the presumption of law in favor of the legiti- 
macy of a child begotten and born of the wife during the 
separation, may be rebutted, not only by evidence to show 
that the husband had not sexual intercourse with her, but 
also by evidence of their conduct, such as that the wife was 
living in adultery, that she concealed the birth of the child 
from the husband, and declared to him that she never had 
such child; that the husband disclaimed all knowledge of the 
child and acted up to his death, as if no such was in existence; 
and also, that the wife’s paramour aided in concealing the 
child, reared and educated it as his own, and left K all his 
property by will.” 

In the case before me there was no attempt to show non- 
access of the husband. The evidence of an intimate acquain- 
tance of the family is to the effect, that during the period 
covered by a year or more previous to the birth of the plaintiff, 
Kaiawa and his wife lived together upstairs in a house in 
which Hopkins, senior, lived. 

Here, then, not only had the husband and wife opportuni- 
ties of access from which sexual intercourse is presumed to 
have taken place; but there is no evidence even tending to 
encounter the presumption of such intercourse. For the evi- 
dence of the acts of Hopkins, senior, in relation to the child, 
as well as the appearance of the child, do not tend to disprove 
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the presumption of sexual intercourse of the husband and 
wife; they are even quite consistent with it. These facts do 
tend very strongly to show that Hopkins, senior, had sexual 
intercourse with the mother; but it is the policy of the law 
not to encourage the admission of evidence of this character, 
and in order to protect the marriage relation, the presumption 
in favor of legitimacy must be sustained in a case like this— 
according to the third answer of the Judges above cited from 
the Banbury peerage case, that “after proof of sexual inter- 
course (of the husband and wife) evidence will not be ad- 
mitted, except to disprove the fact.” 

I can find no case at all approaching the view urged by 
defendant’s counsel. The apparent mixture of blood in the 
plaintiff is a feature in this case which does not appear in any 
of the cases I have been able to find. But I do not think this 
is ‘sufficient to rebut the presumption of legitimacy, the 
plaintiff having been born in lawful wedlock while the hus- 
band and wife were living together, and no approach made 
towards showing that sexual ‘intercourse between husband 
and wife did not take place at any time when, by such inter- 
course, the husband could according to the law of nature be 
the father of such child. 

To go beyond the adjudged cases would promote inquiries 
into domestic affairs which would be subversive of the sanctity 
of the marriage relation, and create public scandal. 

To summarize this point; I hold that, notwithstanding the 
physical fact of the’ plaintiff having an admixture of white 
and native blood, the fact that is also shown by uncontradicted 
evidence that his mother and her husband were having actual 
intercourse with each other at all timés renders the evidence 
of the plaintiff’s admixture of blood inadmissible in law, so 
that the presumption of his legitimacy is not- thereby removed, 
and he is thereby entitled to inherit from Mainae, the patentee 
of this land. 

I pass now to the defense. An instrument is introduced, 
entitled “An Indenture of Lease,” bearing date the 24th 
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January, 1854, between Mainae of the first part, and James 
Austin of the second part, by which the party of the first part, 
in consideration of one dollar, and for the further considera- 
tion of the conditions and obligations hereinafter specified 
and set forth hath granted, and, by lease, let unto the said 
James Austin, his heirs, representatives, and assigns for the 
term of ten years from and after the 30th day of March, 
1858,” * * * the premises in dispute, describing them 
by metes and bounds: “To have and to hold the above-described 
lot, with all the buildings thereon, and all appurtenances 
thereunto belonging unto the said James Austin, his heirs, 
representatives, and assigns for the full term of ten years from 
and after the 30th day of March, A.D. 1858, as aforesaid, with- 
out molestation or hindrance from the said Mainae, or any 
other person whomsoever claiming by, through, or under the 
said Mainae.” 

“And the said James Austin covenants and agrees to, and 
with the said Mainae, that he the said party of the second 
part or his representatives or assigns will pay or cause to be 
paid to the said party of the first part, or her representatives 
as a rent for the above described premises annually, the sum 
of $250 in equal monthly payments, beginning in April, 1858, 
and continuing for the full term of ten years thereafter, he 
the said party of the second part agreeing to and with the 
party of the first part to pay any taxes that may be by law 
imposed on the said premises during the continuance of said 
term. And it is further agreed and fully understood by the 
parties, that the said party of the second part shall have the 
privilege at the expiration of this lease, of renewing the same 
upon the conditions, provisions and payments as herein speci- 
fied, for another term of ten years, or so long as he or his 
representatives may desire the same upon said condition. 
And said James Austin or his representatives or assigns, shall 
occupy and enjoy the lot of ground and premises herein con- 
veyed without opposition or disturbance for the said term of 
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ten years, with all privileges and immunities incident to abso- 
lute ownership, he paying for the same as aforesaid the yearly 
sum of two hundred and forty dollars in equal monthly instal- 
ments, beginning with April, 1858, as aforesaid—’ (Then 
follows a provision for distraint for rent in arrear). 

“And it is also agreed by the said parties that, at the ex- 
piration of this lease, the said lot of ground shall be restored 
to the said Mainae or her representatives, together with all 
the buildings and improvements.” This lease is signed by 
Mainae and James Austin, their signatures acknowledged, and 
the instrument recorded 28th January, 1854. 

On the back is the following: “Know all men by these 
presents that I, Luau, of Honolulu, in the Island of Oahu, do 
hereby declare that I have always known, approved, and 
consented to the within instrument, and do hereby, as far as 
my rights are concerned, ratify and approve the within in- 
strument this 15th day of September, a.p. 1880. 


his 
“Luau. X 
mark. 

“In presence of H. L. Sheldon.” 

Luaw’s acknowledgment to the above was taken 23rd 
January, 1882. 

It is claimed by plaintiff’s counsel that this instrument, 
being made by a married woman, is void ab initio; that, it 
being void, it cannot be revived by the husband after the 
death of the wife, for the property descended to her heirs on 
her death. 

The defendant’s counsel, on the other hand, contends that 
the instrument in question is not void because it was executed 
by a married woman, as her husband expressly ratified it. 

The law in force in respect to a married woman’s control of 
her lands in 1854, when this instrument was made, was the 
same as at present. 

“The wife shall be deemed, for all civil purposes, to be 
merged in her husband, and.civilly dead. She shall not, 
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without his consent, * * * have legal power to make 
contracts, or to alienate and dispose of property.” Laws of 
1846, p. 59; and Civil Code, Section 1,287. 

Various Justices of this Court have held that a deed of a 
married woman, her husband not joining or assenting thereto, 
is void. But the paper in this case is in the nature of a lease 
upon which the husband has endorsed his express consent and 
ratification. f 

I see nothing in the statute to indicate that the husband’s 
ratification or consent must be contemporaneous with his 
wife’s contract. The meaning is clear that she may make 
contracts, and alienate or dispose of her property with her 
husband’s consent. 

The common law method by which a wife could alienate 
her land was by fine and recovery by matter of record in 
open Court. 

Chancellor Kent, in his Commentaries, Second Book, p. 153, 
says: “The substitute of a deed for a conveyance by fine has 
prevailed throughout the United States as the more simple, 
cheap, and convenient mode of conveyance. The reason why 
the husband was required to join with his wife in the con- 
veyance was, that his assent might appear upon the face of it, 
and to show that he was present to protect her from imposi- 
tion,” ete. There is some evidence that Luau, the husband 
of Mainae, sometimes received the rent during her lifetime, but 
I find no receipt of such a date. 

Having found that the instrument under which defendants 
hold possession is not void, I now consider its purport. It creates 
a valid tenancy in James Austin for the first ten years, from 
1st of April, 1858, to 1st of April, 1868, and his holding over 
as a tenant and continuing to pay the rent, on the authority 
of Campbell and Turton vs. Akana, 3 Haw. Rep., 571, bound 
him for a full term of ten years more, under the clause for 
renewal. This additional term expired 1st of April, 1878. 
But the instrument gives the party of the second part the 
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privilege of renewing for another term of ten years, or “so 
long as he or his representatives may desire the same upon 
said conditions.” 

This is claimed by the defendants’ counsel “to create a fee, 
determinable at the pleasure of the grantee, or a base fee. If 
a base fee- was not created, the instrument is a lease provid- 
ing for extensions of terms of ten years, each new term begin- 
ning by actual occupancy, and holding over from the previous 
terms. Defendants’ counsel cited cases which are referred to 
in the opinion of the Court.” 

In 1 Washburn R. P., p. 62, we read, “the term determinable 
fee seems to be more generic in:its meaning, embracing all 
fees which are liable to be determined by some act or event 
expressed on their limitation to circumscribe their continu- 
ance, or inferred by law as bounding their extent.” 

Plowden uses the following language: “Such perpetuity of 
an estate which may continue forever, though at the same 
time there is a contingency which, when it happens, will de- 
termine the estate, which contingency cannot properly be 
termed a condition, but a limitation, may be termed a fee 
simple determinable.” : 

Although in the instrument the “heirs” twice occurs in the 
demising clause, and in the habendum clause, there is a 
clause that the premises shall at the expiration of the lease be 
restored to the said Mainae, or her representatives with all 
the buildings and improvements, which would be inconsistent 
with the idea of creating a fee of any character in the land. 
It seems to me also, that by the event or act which is to 
determine the estate in a base fee is meant something differ- 
ent than the mere election of the grantee, or his wish to 
terminate the estate. I cannot reconcile the definitions above 
given with the language of the instrument before me. Look- 
ing at the whole instrument I am of the opinion, that no 
estate in fee was intended by the parties, but a leasehold 
estate. 
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Counsel for plaintiff contend, that after the Ist of April, 
1878, there was a tenancy at will between the parties, and 
which would be terminated by the death of either party. 

Taylor’s Landlord and Tenant, Section 333, says, “a cove- 
nant to let the premises to the lessee at the expiration of the 
term, without mentioning any price for which they are to be 
let; or to renew, upon such terms as may be agreed on, in 
neither case amounts to a covenant for renewal, but is alto- 
gether void for uncertainty. Nor will a general covenant for 
renewal be construed to imply a perpetual renewal unless the 
words are expressly to that effect; the most a lessor is bound 
to give on such a covenant is, to renew for one term only. 
Covenants for continued renewals are not favored, as they 
tend to create a perpetuity.” 

In the opinion of Van Ness, J., in Abeel vs. Radcliff, 13 
Johnson, 299, where the lease contained a covenant “to let 
the lot” at the expiration of the term created, the judge said: 
“The word let is strictly applicable to a lease and not to a 
deed in fee; and a lease is for life or for years, or at will, and 
always for a less time than the interest of the lessor in the 
premises.” The Judge held that the covenant was totally 
void for uncertainty. 

A late case, W. Transp. Co. of Buffalo vs. Lansing, 49 N. 
Y., 499, 1872, is very instructive. The lease was for fifteen 
years with a clause, “with privilege of keeping and occupy- 
ing said lots for such further time after the expiration of said 
term as said party of the second part shall choose or elect, 
yielding and paying therefore the same rent, etc.” 

This high Court per Folger, J., held that where before the 
expiration of the specified term, the lessor dies, the lessee is 
not entitled to a renewal or extension of the lease. 

On page 505 the Judge says, “and so it is said, that if one 
let lands for such a term as both parties shall please, this is 
but a lease at will; because what that term will be is utterly 
uncertain. (Bacon’s Ab. Lease L. B.) That is, as I under- 
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stand the proposition, that it is at the time of the lease utterly 
uncertain what term the parties will please, and not that they 
may never please to fix upon a certain term. For the certainty 
of the continuance of the term ought to be ascertained, either 
by the express limitation of the parties at the time the lease 
was made or by reference to some collateral fact which may 
with equal certainty measure the continuance thereof other- 
wise it would be void.” 

“Now it is plain that there is nothing in the instrument 
before us which specifies and.makes certain the term for which 
the new lease was to be given, or for which the lessee was to 
enjoy a further occupation after the first lease had expired. 
Nor is there any reference to any writing then in being, nor 
to any collateral fact or circumstances then existing which 
made it certain.” 

Also, from page 508: “He is not by it, before, or when 
he begins that occupation, to name and specify the number 
of years for which he will continue as tenant. But the occu- 
pation is to run along without a determined continuance spe- 
cified before hand; and is, for its duration, dependant all the 
while upon his choice or election, unexpressed as to a definite 
term thereof, so that it may continue indefinitely, and be 
arrested whenever he wills. * * * It is at most a tenancy 
from year to year, so long as both parties please, for the 
Courts do not willingly construe demises where no certain 
term is mentioned, to be tenancies at will, and incline to hold 
them to be from year to year—especially where an annual rent 
is reserved. 

“Moreover, when certainty of continuance depends upon 
matter ex post facto, that matter must occur in the lifetime of 
both the lessor and lessee, because no interest passes out of 
the lessor during his lifetime, and, after his death, the naming 
of years will be too late. In my judgment the most that the 
lease created, by the provisions under notice, was a tenancy 
from year to year, determinable at the will of either party 
upon giving the requisite notice.” 


664 HAWAIIAN REPORTS, 1883. 


Charles L. Hopkins v. Chung Wa et al. 


This case is almost exactly parallel with the one under con- 
sideration, and is convincing. I am aware that there are cases 
where the contrary is held—especially Sweetzer vs. McKenney, 
65; Maine, 225. In this case the lease was for five years, “and 
as much longer as he desires;” and the Court says: “We feel 
bound to give effect to the written agreement of the parties 
according to its tenor and intent. The stipulation that he 
was to have the rooms as much longer as he desires was part 
of the consideration for which he took a lease, and paid the 
$50, annual rent for five years.” 

The case differs from the N. Y. case in the respect that both 
parties to the lease were alive. 

Being at liberty so to do, I adopt the principle of the 
N. Y. decision, and hold that the lease under which the 
defendants hold, by its terms now creates a tenancy from year 
to year which by the notice to quit of the 3d of March, 1882, 
terminated on the 31st of March, 1882, when the year 
expired. 

As the plaintiff has shown that Mainae left a husband Luau, 
surviving her, he or his heirs would be entitled to one undi- 
vided half of this estate, and therefore judgment must be 
entered for plaintiff for one undivided half of the premises 
mentioned in the complaint. 

W. R. Castle for plaintiff. 

A. S. Hartwell for defendant. 

Honolulu, February 6, 1883. 
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R. TENORIO vs. W. Brown. 


A Porce Justice having resigned on the 16th of August, entered a 
judgment on a case which had been fully submitted to him, on 
the 27th of August “as of the 13th of August ;” 

Herp, the judgment was rightly entered nunc pro tunc and was valid. 


Opinion of the Court by Jupp, C. J. 

This is an action of debt on a judgment, the summons 
alleging that the judgment was rendered in the Police Court 
on the 27th of August, 1880, as of the 13th of August. It 
is made to appear to us that the Police Justice, W. C. Jones, 
resigned on the 16th of August, whereupon the present Police 
Justice was appointed. The case comes before us on appeal 
on the point of law, whether this was a valid judgment. It is 
urged by the defendant’s counsel that Mr. Jones having 
resigned, his powers as a Police Justice ceased to exist and 
his act in rendering the judgment was illegal and void. 

We are of the opinion that the judgment was rightly 
entered nunc pro tunc, and is a valid judgment. “The policy 
of entering judgments nunc pro tunc is agreeable to the 
maxim, ‘actus curue nemine gravabit.” “An act of the 
Court, shall prejudice no one.” Freeman on Judgments, 
Section 56. 

The delay of the Justice in rendering his decision after the 
case had been fully submitted to him ought not to prejudice 
parties or require them to put their case on afresh, and we 
think that Mr. Jones had authority to complete his record by 
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the formal entry of the judgment to take effect as of a. day 
when he was Police Justice. 

Judgment of Police Court affirmed. 

W. A. Whiting for plaintiff. 

J. L. Kaulukou for defendant. 

Honolulu, April 7, 1883. 
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Tuer KING vs. Kom KwEI. 


WHERE an appeal has been taken in a criminal case from a conviction 
in a Police Court to the Supreme Court in Banco on a point of law, 
and the defendant’s law is not sustained, the Supreme Court cannot 
modify the sentence imposed below. 


Opinion of the Court by AUSTIN, J. 

The defendant was convicted in the Police Court of Hono- 
lulu on a charge of importing opium in violation of the 
statute. 

He appealed to the Supreme Court in Banco on the point 
of law that the facts adduced did not warrant his conviction. 
The Court, upon having heard counsel, were of the opinion 
that the offense had been made out, and that the conviction 
was right. The defendant’s counsel now move the Court for 
a reduction of the sentence imposed, and the question is 
raised whether this Court can, in such a case, modify the 
sentence, 
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The Attorney General contends that on an appeal of this 
character, made according to the latter clause of Section 1,007 
of the Civil Code, solely on points of law, if not sustained, 
the sentence of the Court whence the appeal came remains 
in force. This Court held in Rex vs. Cullen, 3 Haw. Rep., 
122, that a bill of exceptions cannot be taken from the de- 
cision of a Circuit Judge at Chambers, because the statute 
designates the mode for correcting errors in the inferior 
Courts, and that mode is amply sufficient, to wit: a general 
appeal on which there is a trial de novo, and an appeal on the 
law, in which case the magistrate sends up according to the 
“order concerning appeals” a distinct statement of the points 
of law. Such an appeal can, by the terms of the law, be 
heard by the Appellate Court in Banco, which implies 
that the facts of the case are not to be re-heard, for the 
jury is the tribunal to try the facts of a case appealed to the 
Supreme Court. This statutory method for an appeal on the 
law bears a close analogy to a bill of exceptions, being only 
simpler, and capable of being more easily understood and 
applied. 

We think its effect is the same as if exceptions were taken, 
and accordingly hold that the sentence of the Police Court 
must be affirmed. 

A. S. Hartwell and W. R. Castle for defendants. 

Attorney General Preston for prosecution. 

Honolulu, April 7, 1883. 
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KaLAEOKEKOI vs. KAHELE ET AL. 


WHEN THE BILL shows in an action to set aside a royal patent for 
fraud, that defendants claim possession under patentee, to whom 
patent was issued on or after June 6, 1855, and alleges no posses- 
sion after the last date in any other than defendants, it shows that 
adverse possession and title are in the defendants, and, unexplained 
by allegations which do not appear in the bill, is conclusive against 
the plaintiff and the demurrer must be allowed. 


Opinion of the Court by Jupp, C. J. 

This is a bill in equity setting forth, that on the 25th of 
March, 1854, the Board of Commissioners to Quiet Land 
Titles awarded to Kalaeokekoi and his heirs certain pieces of 
land situated in Kamakela, in Honolulu, by Award No. 6,245, 
part 1; that on the 6th of June, 1855, a Royal Patent No. 
1,985 was issued for the said lands to Kalaeokekoi his heirs 
and assigns; that at some time unknown to the plaintiff, but 
believed by him to be on or after the said 6th of June, 1855, 
a royal patent was issued to a person believed by the plaintiff 
to be one Kalakini now deceased for the said lands, purport- 
ing to be on the same award, but which, through fraud, acci- 
dent or mistake, granted these lands (which had been previ- 
ously granted to Kalaeokekoi, his heirs and assigns) to 
Kalaeokekoi for Kalakini. The plaintiff believes that the 
last mentioned patent was obtained by Kalakini without right 
through false or mistaken representations, as Kalakini was 
neither an heir nor an assign of Kalaeokekoi. The plaintiff 
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is informed that there is no record of that patent in the 
Interior office. 

The plaintiff is entitled to this land by descent from Kalae- 
okekoi deceased intestate; “but that the defendants are in 
possession of the same, claiming through Kalakini by virtue of 
the said last mentioned royal patent, and refuse to surrender 
possession to him,” etc. The bill prays that this patent may 
be cancelled and defendants enjoined against using it as evi- 
dence of title to these lands. 

The defendants Kahele and husband demurred to the bill, 
on the ground that the fraud alleged is not charged in the 
bill against the defendants; that the bill does not allege 
whether or not the plaintiff has ever had possession of the 
premises, and as there is an allegation that defendants are in 
possession of the land claiming through Kalakini by virtue of 
the royal patent attacked in the bill, which patent was issued 
on or after June 6, 1855, this amounts to an allegation that 
defendants have been in possession since June 6, 1855, and 
thus the Statute of Limitations has run in favor of defendants. 
This laches of plaintiff in delaying to bring his bill is not 
excused or explained by him in the bill. 

We think that the bill is demurrable. If there was a dis- 
tinct allegation that the defendants have been in undisputed 
possession of the land for twenty-eight years, and no disability 
of the plaintiff is alleged or any excuse made for not filing 
his bill before the statute had run, it is clear, on the authority 
of Kapiolani vs. Keaweamahi, 4 Haw. Rep., that such a bill 
would be demurrable. We understand plaintiff’s counsel 
to concede this, but he contends that he has not averred that 
defendants have been in possession of this land since the patent 
was issued in 1855, and that possession of the patent is not 
equivalent to possession of the land. 

We think that, taking the plaintiff’s view of his bill, it is 
defective in not containing a complete recital as to the posses- 
sion of this land since the patent was issued, so as to apprize 


670 HAWAIIAN REPORTS, 1883. 


J. C. Merrill v. F. T. Lenehan. 


the Court of all the material facts of the case. But an allega- 
tion that “defendants are in possession of the land claiming 
through Kalakini by virtue of the patent,” in default of any 
averment of possession since the patent was issued, in any 
other person than the defendants, can well be taken to mean, 
that their possession has been continuous since the patent was 
granted. It is quite within the power of the plaintiff to make 
sufficient allegations if they exist so that the bill will show 
equities on its face. 
Demurrer sustained, with leave to amend or file a new bill 
in twenty days. 
' S. B. Dole and R. F. Bickerton for plaintiff. 
Cecil Brown and F. M. Hatch for defendants. 
Honolulu, April 11, 1883. 
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J. C. MERRILL vs. F. T. LENEHAN. 


ASSUMPSIT upon an award will lie where there was a plain and clear 
agreement to submit certain matters in difference to arbitration and 
where the arbitrator makes a decision after a hearing—finding a sum 
due from one party to the other—though the agreement to arbitrate, 
and the proceedings under it, do not follow the statute of arbi- 
trations, 

The objection that the action ought to have been brought under Sec- 

tion 1,100 of the Civil Code is untenable. 


Opinion of the Court by AUSTIN, J. 
This action comes here on writ of error from a judgment 
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in favor of a demurrer of the defendant to the plaintiff's 
complaint. 

The return shows that the action is in assumpsit upon an 
award, and based upon a written agreement to submit certain 
differences and disputes between the parties hereto to the 
arbitrament and determination of an arbitrator named, and to 
be bound by his decision; and the complaint alleges that 
his decision was duly made and published whereby he found 
a certain sum due from the defendant to the plaintiff upon 
said matters in difference which defendant refused to pay on 
demand, and the plaintiff asked judgment. 

The defendant, by his former attorney (Mr. Davidson), 
demurred to the complaint as not in compliance with the 
statute concerning arbitrations, and as insufficient otherwise 
to authorise a recovery. 

The objection that the submission and award ought to have 
been attached to the complaint, and the suit brought under 
Section 1,100 of the Code, we think not well taken. 

The agreement made rests in two papers, the first of which 
as pleaded is based on unliquidated demands; and the second 
refers to the first, and is not complete in itself. We think 
the suit was properly brought in assumpsit. 

The agreement, as pleaded, undoubtedly would have been 
valid at common law, and it constitutes a plain and clear 
agreement, which ought to be enforced here unless the 
statute concerning arbitrations forbids it. 

This statute provides specially how arbitrations may be 
entered into and enforced by certain fixed methods, and pro- 
vides that, unless the statute be followed, such arbitrations 
cannot be enforced. But the statute does not exclude in 
terms other methods of submission to arbitration. 

In Burnside vs. Whitney, 21 N. Y. R., pp. 148-9, the Court 
held, under a statute similar to our own, that the provisions 
of such a statute were “cumulative merely, not exclusive; 
and that an award pursuant to a submission, which would have 
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been valid at common law, but which did not conform to the 
statute would support an action.” 

This holding of the highest Court in New York is in con- 
formity with the holdings in several other cases in that State. 

It is also followed and endorsed by the decisions of the 
Courts in England, and in many of the highest Courts in the 
United States, as shown by the citations of the defendant’s 
counsel. 

In the case of Bulson vs. Lohnes, 29 N. Y. R., p. 375, cited 
by the Chief Justice in his opinion below, this doctrine was 
supposed to be overruled. On a closer examination of that 
case we are convinced that such was not the intention of the 
Court. That case held only, that in a case where three arbi- 
trators were appointed the Statute of Arbitrations applied to 
all cases whether made at common law or specially under the 
statute in its provision, that all the arbitrators must meet and 
hear the matters in controversy, though two only might make 
the award. In that case only two of the arbitrators met and 
the defendant was not present and did not sanction their acts. 
The Court decided that these facts invalidated the award 
which would have been good at common law, but decided no 
other point, and the ruling in 21, N. Y. R., still remains intact 
in that State, except as so reasonably modified. 

In Massachusetts only do the cases seem to hold that sub- 
missions at common law would be void. The case of Deer- 
field vs. Arms, 20 Pick., 480-3—4, cited for the defendant, is 
a case where the parties strictly followed the statute, except 
in one particular, and the Court held this fatal. But it may 
be inferred from the language used by the Court in pages 
483-4, that if the agreement to submit manifestly did not 
intend to follow the statute, such agreement, if clear and 
definite, might be binding on the parties. 

There is nothing pleaded in this case showing an intention 
to follow the statute. On the contrary the submission as 
pleaded appears to be outside of that statute. 
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In analogy to the body of the decisions made elsewhere, we 
hold that the complaint avers a cause of action. 

We do not think public policy requires a decision that the 
statute of arbitrations shall be always followed. 

If parties having unliquidated money differences should 
meet and agree to settle, and thereupon one should deliver to 
the other his obligation for the amount agreed upon, that 
obligation should be enforceable and conclusive on both par- 
ties, and only fraud and mistake could defeat it. 

We think reason says that, unless expressly forbidden by 
the law, the same parties should have the right to agree that 
whatever sum an arbitrator determines that either of the 
parties owes the other shall be the sum due from him. 

We think the decision must be reversed, with liberty to the 
defendant to answer in twenty days. 

F. M. Hatch and E. Preston for plaintiff. 

A. S. Hartwell for defendant in error. 

Honolulu, April 11, 1883. 
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Allen, C. J., Hartwell and Widemann, J.J. 


SOLOMON KAPAUKEA vs. A. J. LAWRENCE, J. CAMPBELL, AND 
H. TurTON.* 


ON APPEAL, 


THE TITLE IN LAND is conveyed by delivery of deed without registry 
thereof or entry by the grantee. 

This was a bill in equity for the cancellation of a deed from 
the plaintiff to A. J. Lawrence, as having been procured by 
fraud; and also of a deed made the same day of the same 
premises from the said Lawrence to Messrs. Campbell & 
Turton, on the ground that they had notice of the fraud. 

It was urged by the counsel for plaintiff, among other things, 
that Lawrence never having had possession of the land, and 
not having had his own deed recorded before he sold to Camp- 
bell & Turton, could not convey title. 


JUDGMENT OF THE COURT. 


It is ordered adjudged and considered by the Court here 
that the plaintiff do take nothing by his bill of complaint, and 
that the defendants do go hence without delay. 

EvisHa H. ALLEN. 
HERMAN A. WIDEMANN. 

I concur in the judgment in favor of the defendants, Camp- 
bell & Turton, but think judgment should be against the 
defendant Lawrence. 

ALFRED S. HARTWELL, 
Justice Supreme Court. 


* This case was omitted in previous Reports. 
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JOHN O. DOMINIS vs. J. N. PAIKULI ET AL.* 


JURY WAIVED. 


A GRANTEE under a second but prior recorded deed held not to have 
had notice of the prior unrecorded deed, or to have been put upon 
inquiry by reason of statements made to persons assisting the grantee 
under the second deed in purchasing the land, that some persons 
were cultivating the land under the prior grantee, it not being shown 
that this was brought to the knowledge of the grantee under the 
second deed. 


Opinion of the Court by Jupp, J. 

This is an action of ejectment for the possession of a parcel 
of land at Waialua, Oahu, being Apana 2 of Royal Patent No. 
909, containing 3 64-100 acres. 

The plaintiff claims the land under deed of Naunauna, w., 
dated the 18th of July, 1874, and recorded on the 3d day of 
August, 1874. 

The defendants defend under two leases from the same party, 
(Naunauna), one lease dated the 10th day of October, 1872, 
the other lease dated the 1st day of April, 1874. Both of the 
leases were recorded on the 15th of June, 1875. 

The plaintiff claims that, as the leases to the defendants 
were not recorded until after plaintiff’s deed, they are void as 
against the plaintiff, he claiming to be a subsequent purchaser 
in good faith, and for a valuable consideration, not having 
actual notice of these leases. The statute on this subject is as 
follows: (Civil Code, Section 1,262.) 
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“All deeds, leases, for a term of more than one year, or 
other conveyances of real estate within this Kingdom shall be 
recorded in the office of the Registrar of Conveyances, and 
every such conveyance not so recorded shall be void as against 
any subsequent purchaser in good faith, and for a valuable 
consideration not having actual notice of such conveyance, of 
the same real estate, or any portion thereof, whose conveyance 
shall be first duly recorded.” 

The defendants claim that the plaintiff had actual notice, 
and that is the issue in the case. 

The testimony offered is that of Naunauna herself, who 
stated, that at the time when J. Amara was negotiating with 
her for a purchase of the land in dispute for the plaintiff, she 
told him (Amara), that it was under lease to the defendants 
for twenty years. Mr. Amara, however, swears that he did 
not know the land was leased, had never heard of any lease 
before the sale of the land to Dominis; and that the woman 
Naunauna had never told him of the lease. 

Kaiama states, that he told Owen J. Holt that the land was 
leased; but Mr. Holt swears that Kaiama told him there were 
natives there working under the woman, but that nothing 
was said about a twenty years’ lease. 

It is, therefore, not at all certain that either Amara or 
Owen J. Holt, who were assisting the plaintiff in making 
inquiries in regard to and in purchasing this land were aware 
of the lease, and no attempt is made to show that the plaintiff 
himself had actual notice. It may be urged that the fact 
that Owen J. Holt was told by Kaiama, that there were 
natives on the land working under this woman, (the grantor) 
was sufficient to put him on inquiry; however, that may be, 
it would not bind Dominis unless he knew of it; and Kaiama 
says, that Dominis was not near enough to hear this statement. 
The statute says that the subsequent purchaser must have 
actual notice of the previous deed, in order that the effect of 
the deed may be nullified. Now the defendants not only do 
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not bring home to the plaintiff any actual notice of the pre- 
vious deed, but on the contrary the two persons through whom 
they seek to bring home the notice to the plaintiff, Amara and 
Owen J. Holt, not only say, that they did not tell the plaintiff 
that there was any previous lease of the land, but deny that 
they knew of any, or understood from the grantor, or from 
her friend Kaiama, that there was any such lease, Mr. Holt 
saying, that he understood Kaiama to say that the natives 
were working under the owner. 

The leases, therefore, under which the defendants hold are 
void against the deed of the plaintiff, he not having actual 
notice and having first recorded his deed. 

Judgment for plaintiff and costs. 

Honolulu, May 6, 1876. 


*This case was omitted in previous Reports. 
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ON WEDNESDAY, THE 6TH DAY OF JULY, 1881, 
THE COURT OPENED AT 10 P. M. 


PRESENT ON THE BENCH: JUDD Aanp McCULLY, J.J. 


MEETING OF THE BAR. 


His Honor A. Francis Judd, First Associate Justice of the 
Supreme Court, presided over a meeting of the members of 
the Hawaiian Bar and officers of the Court, convened at the 
Court-room at Aliiolani Hale, on Wednesday, the 6th day of 
July, 1881, to consider resolutions concerning the death of 
His Honor the late Chief Justice Harris. 

There were present the following members of the Bar: A. 
S. Hartwell, E. Preston, W. C. Jones, W. R. Castle, F. M. 
Hatch, S. B. Dole, W. O. Smith, C. Brown, R. F. Bickerton, 
B. H. Austin, J. M. Monsarrat, J. Russell, J. L. Kaulukou. 

Officers of the Court: W. C. Parke, Marshal; John E. 
Barnard, Clerk; Antone Rosa, Deputy Clerk; W. L. Wilcox, 
Interpreter. 
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Mr. HARTWELL rose, and said: A meeting of the Bar was 
held last Saturday, at which a committee was chosen to draft 
resolutions concerning Chief Justice Harris. The resolutions 
which I now present have been adopted, and I respectfully ask 
that they be entered upon the records: 


“The Bar of the Supreme Court of the Hawaiian Islands being 
assembled at the office of the Attorney General of the Kingdom this 
6th day of July, a. D. 1881, in respect for the memory of His Honor 
the late Chief Justice Charles C. Harris, do resolve: 

“That, by the death of Chief Justice Harris, the interests of the 
Hawaiian Kingdom have sustained a great loss; 

“That the members of this Bar do respectfully tender to Her Royal 
Highness the Princess Regent, and to the relatives of the late Chief 
Justice, their sincere condolence; 

“That the members of this Bar do wear a mourning badge upon the 
left breast during the present July term of this Supreme Court; 

“That these resolves be presented in open Court, with the request 
that they be entered upon the records of the Supreme Court. 


“ALFRED S. HARTWELL. 
- “EDWARD PRESTON. 
“S, B. Dore.” 


Mr. HARTWELL continued: In any remarks I may make 
concerning the late Chief Justice Harris, I propose to 
say nothing of him now that he is gone which I 
would not have said of him when living, for undis- 
criminating eulogy is not respect either for the memory of 
the dead, or the intelligence of the living. He was a strong 
man—strong in having a tenacity and force of will which 
never lost sight of its objects, and was untiring in their 
accomplishment; strong in a mind stored with the facts and 
details in this country for over thirty years, with a retentive 
memory which never failed him; strong in power to discern 
the weakness or tricks of others. No one ever deceived him. 
Death has laid this strong man low. Those who knew him 
have long thought this event was at any time likely to occur, 
but now that it has come it seems sudden. His ceaseless 
activity and marked personality, as well as his excellent 
common sense, will cause him long to be missed. He never 
seemed to me to be a man of tact, but quite the reverse. He 
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effected his purposes by other means than by tact. He was 
a man of high courage—moral as well as physical. I think 
he never feared man, and he delighted in physical strength 
and fearlessness. It is not long since I heard him say of 
another “why the fellow was actually afraid for his old car- 
cass.” His self-reliance was another distinctive trait in his 
character. He seemed to me rarely to seek the advice of 
others in order to help to form his own views. He often 
asked the opinions of others in order to hear what they had 
to say, and to try to dissuade them, or to get their co-opera- 
tion; but I think he seldom changed his self-determined con- 
clusions. And he had wonderful power over others. In 
spite of a certain awkwardness, if I may say so, in his way of 
discussing matters, and of an evident and not concealed desire 
to convince others and carry them with him in spite of a cer- 
tain disregard, or even.contempt, for opposing views which 
he frequently showed, nevertheless, he did carry others with 
him. I have known men who had been his violent opponents 
who knew that he had expressed contempt for them, who 
went to him for advice in their perplexities, and did what 
he told them to do. Notwithstanding the elaborate abuse 
which in political excitement was lavished upon him, 
he lived down most of the old enmities, and stood higher 
in public esteem each year. The influence he acquired 
over others was not only due to his strong will and person- 
ality, to his liking to influence them and to his intimacy with 
affairs here; it was largely owing to his sound common sense, 
and to the courage of his convictions. His nature was sensi- 
tive to an extent which few suspected. Whatever the exte- 
rior was, he yet felt keenly the expression, either of public or 
private censure as well as praise, but he was too proud to 
allow others to see this. It is only a few weeks since I 
advised him to go East for a change. “Why,” said he, “you 
lawyers and the newspapers would at once raise a howl 
at my being absent.” One of his pleasing traits was his 
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fondness for children. He always noticed them, and they 
always liked him. I don’t believe he valued many distinc- 
tions more than he did the way which the little ones would 
take to him. I have often heard him say: “You see the 
children are not afraid of me.” The Chief Justice was true 
to his friends, as his old friends of many years’ standing, as 
well as those of a later time, will testify. He had a keen 
sense of humor, although not himself a wit. He could turn 
off business easily—it never overpowered him. Perhaps it is 
hardly fitting for me to speak of him as a lawyer. He ex- 
celled in admiralty and criminal law; but rules of practice, 
and what are sometimes called technical rules, he did not 
appreciate. It was usually evident early in a trial that he 
had made up his mind how the case ought to go, and that his 
feeling seldom left him until the final judgment. He has left 
his mark on the country. No one can write the history of 
civilized Hawaii and omit to mention the part taken in it by 
Charles Coffin Harris. 

Messrs. E. PresTON and W. O. SMITH followed with some 
impressive and touching remarks. 

W. R. CAsTLE said: May it please the Court,—It is but a 
few years since I became a member of this Bar, having been 
admitted early in 1867, since which time my personal ac- 
quaintance with the late lamented Chief Justice dates. But 
my knowledge of his life and history long ante-dates my con- 
nection with the Bar. His residence in this country has been 
very nearly co-extensive with my lifetime. My earliest recol- 
lections record incidents wherein Mr. Harris figures; at 
first as a lawyer, connected with the events of that day, and 
then figuring in the political arena. My early associations 
were chiefly with those whose political convictions were 
opposed to his, and among that Jarge class I learned to regard 
him as a dangerous man—one whose aim was wholly selfish. 
I believed that with him the end fully justified the means— 
that he was absolutely unscrupulous—that he would ruin the 
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country if thereby he could attain his purposes. He was 
looked upon as a man of unfeeling, and even brutal impulses. 
I say these things to-day because I have the greater pleasure in 
admitting that I was wrong. It was with mingled feelings that 
I returned from the United States a few years ago to practice 
before Judge Harris. It was only then that I began to know 
him, and then my former impressions faded away, to be re- 
placed by feelings of respect and friendship. Judge Harris 
was a man of strongly sympathetic nature. He always had a 
word of kindness for those who came to him. He freely ad- 
vised all who sought his counsel, drawing from his own rich 
experience therefor. He was a social man, and enjoyed 
seeing and conversing with his friends. I well remember a 
recent occasion; it was the last day that I saw him at the 
Court House. Waiting for a case, I went to his room for a 
social call and halted at the door, observing that he was en- 
gaged. Seeing me, he held out his hand, with a kindly smile, 
and asked, “Could I do anything for you?” “No, thank 
you,” I replied, “I only came for a friendly call.” “Ah; 
‘come again,” he said; “I always delight to have my friends 
come in.” His was a gentle nature. There are many lessons 
to be learned from his life—one which always impressed me 
was his unfailing attention to detail. In the most petty case, 
in probate or elsewhere, he bestowed the same thought and 
care on all matters of minutiz that he showed in the most 
important trials: He took up business and left it finished— 
there were no loose ends left untied. But now he is gone. 
No more shall we see his kindly face—never listen to his 
words of wisdom. In the near future, and in years to come, 
his wise counsels can no more be had. His loss is great. 
Hawaii needs him, and it will be hard to replace our dead 
Chief Justice. . 

Mr. AUSTIN said: If the Court please, what I intended to 
say has been so well said and so fully said by others, that I 
ought, perhaps, to remain silent; but I feel that I cannot let 
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this occasion pass without laying my silent tribute upon the 
coffin of the great Chief Justice. In the death of Chief Jus- 
tice Harris, the Hawaiian Kingdom has sustained an irrepara- 
ble loss. Occupying the most exalted position of any subject, 
he was, by common consent, worthy to fill that position. No 
man could meet him without feeling that he was in the 
presence of a leader. The originality, the vigor, the simplic- 
ity, the depth and sagacity of his mind were shown in all he 
did. He had a comprehensiveness which made him at home, 
and highly successful, as well in practical affairs, as in the 
solution of legal problems; as well in the walks of literature, 
as in dealing with the most ‘difficult questions of diplomacy 
and governmental action. It may be truly said that no 
important measure of this Government, for years, has been 
taken without consultation with him. The Government 
leaned upon him as upon a sure stay and support. There is 
indeed nobody to fill his place. With a love for this country 
where he had spent the greater part of his life, equal to that 
which he bore to America, the land of his birth, he had for 
its prosperity a brooding anxiety, which rendered every 
public act, and its results a matter of intense personal interest 
to him. I do not doubt that his early death may, in great 
part, be ascribed to his unceasing and tireless assiduity for 
the public welfare. No nation ever had a truer or more 
capable public servant than he. His name will be remem- 
bered with gratitude as long as the national existence shall be 
maintained. In private life he was a noble, unpretending 
gentleman, with a quaint and genial humor, and a kind and 
friendly manner, which won the hearts of all who were 
fortunate enough to be admitted to social intercourse with 
him. In his death I feel that I have lost a personal friend, 
whose society and advice were very valuable to me. In com- 
mon with the community I mourn his untimely end. As we 
stand by his newly made grave and look into its depths, it is 
difficult to be reconciled to the thought that we shall see his 
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majestic face and form no more. With unwonted force the 
admonition of the poet comes to us: 


“O! let the soul her slumber break, 
Let thought be quickened and awake; 
Awake to see 
How soon this life is past and gone; 
And death come softly stealing on, 
How silently ! 


Mr. Dore then rose and said: May it please the Court, 
there is one thing I wish to say in regard to the late Chief 
Justice. I wish to bear witness to his great industry, his 
faithfulness to his official duties. Even when he was in good 
health this was rather marked. He seemed to shrink from 
absenting himself from his work, taking but very few vaca- 
tions. His one protracted visit abroad was excusable by rea- 
son of failing health, which even then had become serious. 
Since then, with but little interruption, he has attended to 
his work with great energy, in spite of his increasing illness, 
the severity of which few have realized besides his intimate 
friends, and those of us who have practiced before him. He 
has defied his malady, and with a firmness and strength which 
I call heroism, devoted himself to public work through it all 
without cessation, even up to the day of his death. He died 
in the harness as few have the good fortune to die. I speak 
of this because it may well remain to us a cherished memory, 
and a worthy example to Bench and Bar alike. 

A. F. Jupp, First Associate Justice, said: When I beheld, 
last Saturday, the form of the Chief Justice of this Court 
prostrate in death, the lament of the poet King over Saul 
came to my mind: “How are the mighty fallen in the midst 
of the battle.” When we yesterday committed his body to 
its last resting place, no doubt the thought was uppermost in 
the minds of us all that, with the loss of the Chief Justice, 
the nation has lost its chief adviser, and the Government its 
main support. The liberal education received at Harvard 
College, with some experience at the Bar, gave Judge Harris 
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good preparation for the battle of life. He arrived at the 
Islands still a young man—during the formation period of our 
history, and entering our then infant country as a practitioner, 
and occasionally our Legislature as a representative—he con: 
tributed to the growth of the superstructure of jurisprudence 
which exists to-day in this Kingdom. His part in the Govern- 
ment during the reign of the last Kamehameha—first as 
Attorney General, and subsequently as Minister of Finance 
and of Foreign Affairs, and his long residence and intimate 
acquaintance with the chiefs and people of this Kingdom 
gave him great familiarity with the traditions and customs of 
this country. This rich and valuable experience he brought 
to this Court when, seven and a half years ago, we took the 
Bench together on the accession of our present Sovereign. 
Our paths in life, up to that time divergent, now become one, 
and, through daily association and converse, I have learned 
to respect the strong nature which was so apparent in him, 
and to love the warm heart which a closer acquaintance was 
sure to discover. Much of what had been distrusted during 
the trying days of the Constitutional Convention of 1864, 
time has proved were plans laid more wisely than the actors 
knew, for the strengthening and centralizing of the authority 
of this Government, so essential to the security of life, liberty, 
and prosperity of this land. The characteristics of Chief 
Justice Harris have been truly portrayed in your resolutions, 
and in the remarks of the brethren. The Court sincerely 
sympathizes with this expression. Bravery and courage were 
his to an eminent degree. He had decided convictions upon 
all subjects, and never shrank from standing up to them. 
This undaunted courage, which was more than physical, was 
often put to severe tests. One instance all will remember 
when, on the death by accident of his only son, he felt 
obliged to repair to his estate on a distant island, and 
there assume its care and responsibilities for a season. 
He shrank from nothing which he considered the call 
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of duty. He was also a self-reliant man. This quality 
would often impel him to address himself more to the princi- 
ples at the foundation of a case rather than to the enquiry as 
to whether it was supported by authority. Many times in 
our consultation he would say to us when doubting if prece- 
dents could be found for a proposed judgment, “If we decide 
the case as we think it out to be, we shall be sure to find 
authority for it.’ He was also industrious, persevering and 
indefatigable to an extreme degree. Even when failing health 
admonished him that he should take more rest, he seemed to 
find his greatest enjoyment in work. The day before his death 
he expressed his desire and intention if possible, to hold the 
present term. Truly, “he died with the harness on.” The 
records of this Court bear ample testimony to his zeal and 
fidelity in his office. He leaves no case undecided. It was 
his good to have lived, or rather God blessed him with life, 
long enough to see public opinion, to which he was as sensi- 
tive as most men are, although apparently unmindful of it, 
undergo a marked change with respect to himself. This was 
because, as a citizen, he bore the interests of this Kingdom 
close to his heart, and because, as a councillor, he was sincere 
and because, as a Judge, he was honest and fearless. We, 
the members of his judicial family, as well as the entire 
Kingdom, will miss him as citizen, councillor and Judge. “He 
has passed over to the majority.” The will of God, who is all- 
wise and all-merciful, has been accomplished concerning him. 
Let us reverently bow in submission. 

JUDGE McCu.uy followed with a few remarks saying, that 
he would not make a formal address as the Bench had been 
fully represented by the First Associate Justice. He expressed 
his personal regard and respect to the Chief Justice. 

Mr. BARNARD, Chief Clerk of the Supreme Court, then read 
the following resolutions: 

“Whereas, in view of the loss we have sustained by the decease of 


the Chief Justice of the Supreme Court and Chancellor of the King- 
dom, and of the still heavier loss sustained by those who were nearest 
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and dearest to him: We, the Officers of the Supreme Court, would 
express our heartfelt sorrow at the loss of our kind and worthy master, 
and steadfast friend. Some of us have known him, and been intimately 
acquainted with him in social life as well as in the business of the Court 
for over thirty-one years, and it is impossible for us to do otherwise 
than feel the keenest distress at his sudden and unexpected death. 
As a master he was unequalled in his urbanity and kindness, and as a 
friend truly firm and sincere; 

“Therefore, be it resolved—That it is but a just tribute to the 
memory of the deceased to say that, in regretting his removal from 
our midst, we mourn for one who was in every way worthy of our 
respect and regard. 

“W, C. Parxe, Marshal. 

“Davip Dayton, Deputy Marshal. 

“Jno. E. Barnarp, Chief Clerk Supreme Court. 
“A. Rosa, Deputy Clerk Supreme Court. 

“W, L. Witcox, Interpreter.” 

The Court then ordered the resolutions to be entered upon 
the records, and the Court thereupon adjourned until the 


next day. 


TRIBUTE TO THE MEMORY OF THE LATE HON. 
ELISHA H. ALLEN. 


A meeting of members of the Bench and Bar was held in 
the Supreme Court reom on the morning of the 25th of Janu- 
ary, 1883, for the purpose of expressing their respect to the 
memory of Hon. Elisha H. Allen, late Minister Resident at 
Washington. His Honor Chief Justice A. Francis Judd, with 
their Honors Associate Justices L. McCully and R. H. Austin 
oeeupied the Beneh. His Excellency the Attorney General 
presented the following resolutions: 


“That the members of this Bar have heard with extreme pain and 
regret of the sudden and lamentable death of the Hon. Elisha H. Allen, 
ex-Chief Justice and Chancellor of this Kingdom, and His Majesty’s 
Minister Resident in the United States of America; 

“That by such death His Majesty has lost a faithful and devoted 
servant, who, during the whole of his official life, whether on the 
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Bench or otherwise, commanded the respect of all classes in this 
community ; 

“That we sincerely condole with the family of the deceased in the 
great loss they have sustained ; 

“That a copy of these resolutions be forwarded to the family of the 
deceased ; i i 

“That these resolutions be entered on record in the journals of the 
Supreme Court.” 

His Excellency made some eulogistic remarks regarding the 


honored , ead, followed in the same strain by His Honor 
the Chief Justice, who then ordered the resolutions to be 
entered by the Clerk of the Court, Mr. Barnard, on the Court 
Journal. 

In connection with the resolutions the Chancellor of the 
Kingdom, Hon. A. Francis Jupp, said: Brethren,—The mem- 
bers of the Supreme Court have heard with sorrow of the 
death of Judge Allen. As Chief Justice of this Court for 
nearly twenty years, it is fitting that we should show our 
respect to his memory. We fully sympathize with the reso- 
lutions presented by the Attorney General. My acquaintance 
with him extends over many years—a large part of my life— 
and we were on the Bench together from the beginning of 
the reign of the present Sovereign to the 1st of February, 
1877, the date of Judge Allen’s resignation. He was a cool- 
headed, temperate, pure man, enjoying social and domestic 
life, the circumstances of which were, in his case, peculiarly 
happy. He always enjoyed the confidence of the Sovereign 
of this country while presiding over the Department of Jus- 
tice during four successive reigns, and was the recipient of 
high honors from them as well as from the people of this 
country. As a Judge, his perceptive faculties were keen, and 
a good knowledge of fundamental law made his career as a 
Judge a very successful one. It was his good fortune to live 
in times when the business of this Court afforded him that 
leisure which is so great an assistant to mature and calm 
deliberation. His kind disposition and affable manner won 
for him many friends, and he can truly be said to have had 
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no enemies. The history of the Kingdom of late years is a 
record of his success as a diplomatist, especially in securing 
the Treaty with the United States, by which the prosperity 
of the country has been established; and his sudden death 
in a critical period in the history of that Treaty is most 
lamentable. But his long life has now closed by the inevit- 
able event of death. But few of us may expect to live out 
the four score years to which he had nearly attained, but what 
was good in him we may well emulate. i 
Mr. A. S. HARTWELL, an ex-Attorney General of the King- 
dom, said: His acquaintance with Judge Allen began in 
1868 as an Associate upon the Bench, together with Mr: 
James W. Austin, now in Boston. The Attorney General 
was correct in saying that Judge Allen had the confidence of 
this community, and of all who knew him. His impartiality, 
his desire to allow no bias of any kind to effect his judgment, 
his absolute firmness was one of his distinguishing traits. 
Born in 1804, at Greenfield, Massachusetts, he entered 
political life early, going to Congress in 1840, defeating 
Hannibal Hamlin, of Maine, as an opposing candidate, who 
in turn defeated him in 1842. He afterwards came to Hono- 
lulu as a successor to Mr. Severance, in the office of United 
States Minister, from which place he succeeded Chief Justice 
Lee upon the Bench of this Court. He was fond of political 
life, and always appeared to good advantage there on account 
of his conciliatory ways. The Judge never impressed one so 
much as a profound jurist, who made an exact study of legal 
science—as a man in whose fairness and integrity all could 
safely rely. He gave so much of his time for many years to 
public affairs that he naturally could not engross himself so 
much with examining abstract principles of law. Mr. Allen 
always liked to say pleasant things; he seemed to me to dis- 
like to pass a sentence in a criminal case, or to order judg- 
ment, against anyone. We all remember his cordial greeting 
whenever we entered his presence—his friendly inquiries 
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after our interest. This was not due to mere animal spirit, 
for he was not a robust or hardy man—it was due to his kind- 
liness of heart. Another strong characteristic of the man was, 
that although he might not always exhibit as much push, or 
what some may call energy, as others may show; he did not 
do things merely for the sake of doing something—he was 
not a man to make mistakes. He never over-did, or did any- 
thing uselessly. In this regard he was particularly valuable as 
a public man. He was an excellent politician, and must have 
impressed public men favorably. As Dean of the Diplomatic 
Corps in Washington, he held a dignified, honorable place, for 
which he was well qualified, and he leaves a vacancy which 
this country cannot easily supply. It is no light thing to say 
of any man without eulogy, as all can sincerely say of Judge 
Allen, that he was a man of absolute purity and integrity. 
That we all say and we all believe. 

His Exeellency the MINISTER OF FOREIGN AFFAIRS said: 
May it please Your Honor,—Although this is a meeting 
of the Bench and the Bar to render honor to a departed 
brother, it is fitting that I, as an officer of the Government 
in official relations with the departed, should speak. 
The country has received a serious blow in the loss 
of the departed Minister and Statesman. I had an in- 
timate opportunity to know his eminent value as the repre- 
sentative of this country in the United States. You have all 
seen so much in the American press setting forth the great 
consideration entertained for Minister Allen. It may be said 
a great foreign nation has mourned for him. Her chief 
officers closed their festivities to do honor to his memory, and 
a representative of her President and Cabinet accompanied 
his remains to their last resting-place. I had the honor to 
receive yesterday a dispatch from His Excelleney the Min- 
ister Resident near our Court, in which was conveyed the 
personal expressions of regard and of condolence of the Presi- 
dent of the United States. How earnest and marked has 
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this regard been manifested. A regard that I feel could only 
be awakened by superior personal character. The weight of 
years was no hindrance to the value of the services of Min- 
ister Allen to this country. It was not necessary that he 
should be active, pushing or lobbying. When he knocked 
at the door of a President of the United States, or a Secre- 
tary of State it was readily opened, and his lightest word 
received the most courteous attention. Such was the effect 
of his weight of character. The departed Minister reflected 
honor upon the State he served. His service was marked 
with ability to the very last. All the circumstances of his 
life and official position inspire our most profound esteem, 
and with the profoundest sentiment of my heart, I join in the 
sad privilege of so doing to the departed statesman, Judge 
and friend. 

Mr. AUSTIN then spoke and in substance said: Brethren,— 
I first met Judge Allen in December, 1876, at Honolulu; but 
I had heard and known much of him through those near to 
me in this Kingdom for fifteen years prior to that time. The 
cordiality, kindness, and heartiness which characterized his 
manner towards those whom he met, and which has been 
alluded to by our brother Hartwell, at once impressed me. 
He made me feel as though in the presence of an old friend. 
After I came here to live, and became a member of the Bar, 
I took occasion to read most of the legal opinions written by 
him, which are published in the Second and Third Hawaiian 
Reports. They range over the whole domain of the law. 
They show great learning, industry, research and care, and 
superior Jegal ability. The kindness of his heart, and the 
unusual fairness of his mind are manifest in all he writes. In 
my opinion his legal work, during eighteen years, while filling 
the office of Chief Justice, has aided much to solidify and 
render permanent, and to make full, clear, consistent and just, 
the body of our laws. He performed signal service for this 
country as has been said, in helping to procure the Reciproc- 
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ity Treaty. For several years past, and until his sudden and 
lamented death on the first day of the new year, he has acted 
as our Minister Resident at Washington; and the value and 
faithfulness of his labors in that important position, and the 
high honor which was shown him by distinguished men at 
the capitol of the Great Republic, have been well described 
by His Excellency the Minister of Foreign Affairs. In every 
capacity in which, during so long a time, he has been the 
public servant of this nation, he has performed well the duties 
which were imposed upon him. At an age greater than that 
which any of us here present may hope to attain, and when 
the human faculties are usually dulled and relaxed by the 
burden of years, he displayed in the performance of his deli- 
cate and important work as Minister, hampered as he was by 
a constant feebleness of health, a vigor, clearness, learning, 
vigilance and care which were surprising, and are worthy of 
the highest praise. By his public and official acts and private 
virtues he has stamped his name in indelible letters upon the 
face of this country, so that the remotest generations of 
Hawaiians must read and remember it with gratitude and 
thankfulness. With deep sorrow I add to yours, this, my 
imperfect tribute to the worth and nobility of our brother 
who is gone. 

Besides the speakers mentioned above there was also present 
His Excellency J. E. Bush, Minister of the Interior; Mons. 
Feer, French Commissioner; R. F. Bickerton, Esq., J. M. 
Davidson, Cecil Brown, S. B. Dole, John Russell, F. M. 
Hatch, W. R. Castle, L. A. Thurston, J. W. Kalua, J. Kalama, 
J. L. Kaulukou, Hon. J. M. Kapena, Hon. W. L. Green, 
W. L. Holokahiki, Hon. J. S. Walker, and Hon. H. W. 
Severance. 
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A TRIBUTE OF RESPECT TO HON. GEORGE M. 
ROBERTSON, DECEASED, WHO WAS FIRST 
ASSOCIATE JUSTICE OF THE SUPREME COURT 

FROM JANUARY 10, 1855, TO MARCH 12, 1867. 


The Supreme Court-room was well filled on the morning 
of the 21st of April, 1883, by members of the Bar and Court 
attaches, assembled for the purpose of witnessing the unveil- 
ing of the portrait of the deceased Judge G. M. Robertson. 
The portrait was painted to order by Mr. J. D. Strong, and 
was hung on the wall to the left of the entrance at the mauka 
end of the building. At precisely 10 o’clock, His Majesty, 
accompanied by Chief Justice Judd entered the Court room, 
those present rising, His Majesty acknowledging the compli- 
ment by bowing to the assembly. His Majesty ascended the 
dais and took a seat on the right: of the Chief Justice, Judge 
Austin being seated on His Honor’s left. The Court was then 
opened by Marshal Parke, and the audience became seated. 
At the request of Judge Judd, the Marshal of the Kingdom 
unveiled the portrait, and the CHIEF JUSTICE made the follow- 
ing address: 

“Your MAJESTY, BRETHREN, AND GENTLEMEN,—I think 
we may congratulate ourselves on the excellent portrait of 
Judge Robertson, which Mr. J. D. Strong, jun., has pro- 
duced, and which is now before us. Judge Robertson came 
to this country early in the ’40’s, and soon obtained employ- 
ment in the Interior Department. He took an active interest 
in Hawaiian affairs, learned the language of the country, and 
.was several times elected to the Legislature. He was ad- 
mitted to the Bar in 1852. At the time the highest Court of 
this Kingdom was the Superior Court; but the Constitution 
of 1852 organized the Supreme Court as it now exists, with 
Judge Lee as Chief Justice, Judges Andrews and Ii as 
Associate Justices. Judge Robertson was appointed First 
Associate Justice of this Court on the resignation of Judge 
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Andrews, January 10, 1855. He died on the 12th March, 
1867, and thus we see that his term of judicial service 
was over twelve years—longer than any other Judge on 
this Bench save Chief Justice Allen, whose term of nearly 
twenty years was only terminated by his resignation. On 
Judge Robertson’s accession to the Bench, Judge Lee was 
in failing health, and made a visit to the United States. 
When we remember that Judge Ii had no knowledge of the 
English language, and could not preside over a foreign jury, 
we can realize how much work was cast upon Judge Robert- 
son. He did more than one-third of the work of the Court 
While on the Bench. He had been appointed on the Land 
Commission in place of Mr. Richards, who died soon after 
the Commission was organized. His labors in this Commis- 
ston were so thorough that he thus obtained a complete 
knowledge of the land tenure of this country—a knowledge 
which served him well, for it may be truly said of him that, 
in all the decisions he made concerning real estate in this 
Kingdom, he made no mistakes. Besides attending the 
numerous Circuits, he found time to prepare the first volume 
of Hawaiian Reports, which, though a small book, all lawyers 
admit to be extremely valuable. He was not a liberally 
educated man, nor an University graduate, and was not, I 
believe, familiar with the classics; but he had an English 
education, and, above all, he knew how to study. What was 
the secret of his success? It was in his patient and laborious 
application, and his good Scotch common sense enabled him 
to acquire that learning which made him the man he was. 
This is a lesson the young men of this country may well heed. 
Success comes not to the brilliant geniuses, but to those who 
labor persistently for it. Judge Robertson was also Vice- 
President by appointment of Kamehameha V. of the Consti- 
tutional Convention of 1864. He died in 1867, and those of 
us whose memory dates back so far, remember how he used 
to pace up and down in his small office in the former Court 
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House, enduring the pain caused by the disease which ended 
his life so suddenly. I am reminded of the flight of time by 
the fact that but six Hawaiians survive who were admitted to 
practice while Judge Robertson was alive---Mahelona, Ka- 
laaukane, Kauai, Kaluhi, Kupau, and Wana, and but five 
foreigners; the two Hitchocks, H. A. Widemann, S. L. 
Austin, and W. C. Jones, admitted during the same period, 
survive, residing here. Your Majesty, we have another 
source of congratulation, in that the artist who has produced 
so faithful a likeness of the late Associate Justice is Ha- 
waiian born. I regret that I cannot say that Mr. Strong's 
education was accomplished here; but we have as yet no 
school of art where such an education can be obtained. I 
know not what Your Majesty’s plans may be in regard to the 
halls of the Palace, but it has seemed to many of us that this 
Court-room is the appropriate place for a National Gallery, 
where we may have hung the portraits of all the Chieftains, 
Judges, and Statesmen, native and foreign born, who have been 
prominent in the history of Hawaii. I hope this may yet be 
accomplished. I thank you, brethren and gentlemen, for 
your generous contributions by which this portrait was 
secured, and only regret that we have not been able to pro- 
cure more similar portraits in times past. None of the 
members of the Bar who I see before me practised before 
Judge Robertson; Marshal Parke and Chief Clerk Barnard 
were officials of his Court in the same capacities they now 
hold. There are some of his friends in the andience who 
may wish to add to this tribute of respect.” 

No one offering to speak, His Majesty, accompanied by the 
Chief Justice, left the Court-room, and the Court then ad- 
journed. Besides those previously mentioned, there were 
also present His Excellency Attorney General Preston, Hon. 
A. S. Cleghorn, H. B. M. Commissioner J. Hay Wodehouse, 
Postmaster General Whitney, Hon. S. N. Castle, R. F. 
Bickerton, W. R. Castle, S. B. Dole, C. Brown, J. E. Bar- 
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E. Ward, J. M. Monsarrat, Henry Smith, J. L. Kaulukou, 
Clarence Ashford, and the artist J. D. Strong, jun. 


JOHN ERVING BARNARD. 


MEETING OF THE HAWAIIAN BAR. 


The members of the Hawaiian Bar met in the Supreme 
Court-room at 11 A.M. on the 25th June, 1883, for the pur- 
pose of expressing their sentiments relative to the death of 
the late Chief Clerk of the Supreme Court, Mr. John E. 
Barnard. Mr. W. R. Castle called the meeting to order, and 
nominated Mr. Edward Preston as chairman, who was unani- 
mously elected to fill the position. Mr. W. L. Wilcox acted 
as interpreter. 

Mr. W. O. MITH, in a speech of much feeling, presented a 
set of resolutions to the attention of the assembly expressive 
of the sorrow of the members of the Bar at having lost an 
honest friend, a courteous gentleman, and a faithful public 
servant, as had existed in the person of Mr. Barnard. 

Mr. R. F. BICKERTON supported the resolutions presented 
(which are re-produced below), and moved an amendment 
relative to wearing á mourning badge by the members of the 
Bar. 

Mr. S. B. Doe spoke feelingly in memory of the deceased, 
as did also other members of the Bar, viz., $. W. Mahelona, 
F. M. Hatch, J. Nahaku, W. R. Castle, Judge Austin, and 
Edward Preston. 

On motion of Mr. W. R. CASTLE, a committee of two, con- 
sisting of Mr. Preston and Mr. Mahelona, were appointed 
by the meeting to attend to the duties of having the resolu- 
tions properly engrossed, and spread on the minutes of the 
Supreme Court. 
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After the transaction of the preceding business, the meet- 
ing, on motion, adjourned. 


OPENING OF THE JULY TERM OF THE SUPREME COURT, 
1883. 


The Chief Justice, the Second Associate Justice, and fifteen 
members of the Bar were present, besides a number of 
visitors. 

The Hon. E. PRESTON arose, and addressed the Court. He 
spoke feelingly of the loss the Supreme Court and the Bar 
had suffered by the death of Mr. Barnard. The work of the 
Chief Clerk of the Supreme Court of this country was more 
onerous than that of the same office in any other, and Mr. 
Barnard had been most indefatigable in performing his duties. 
He had ever been unassuming, obliging, courteous, and ac- 
commodating. He had all the records of the Court in his 
charge, and, from his long acquaintance with his duties, could 
lay his hand on whatever was required. The Bar would miss 
him especially, and much labor on its members will be entailed. 
No man could be qualified to fill his place—it required a train- 
ing of years to do fully his duties. Mr. Preston then read the 
resolutions of the Bar, as follows: 

“Whereas it has pleased Almighty God, in His providence to remove 
from life John E. Barnard, Esq., the late Clerk of the Supreme Court, 
a man who was known to all for his upright and honorable character, 
who has proved himself a most faithful and courteous public officer, 
therefore be it 

“Resolved,—That the Supreme Court, in the death of Mr. Barnard, 
has lost one of its most trusted and valuable officers. 

‘“‘Resolved,—That the Bar feels that in the death of the late Clerk 
of the Supreme Court each member thereof has lost a personal friend ; 
one whom it was a never failing pleasure to meet; one whose conduct 
of an office, wherein there is frequent occasion for difference of opinion, 
has been such as to secure for him only approbation, respect and 
esteem. 

“Resolved,—That the Court and Bar do hereby tender to the surviv- 


ing widow, and family of the deceased, their sincerest sympathy in the 
great bereavement which has come upon them. 
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“Resolved,—-That the Court, Bar, and officers of the Court, do wear 
a badge of mourning in the button-hole for thirty days as a mark of 
respect for the deceased.” 


Mr. PRESTON then read a memorial from the officers of the 
Court, as follows: 


“We, the undersigned officers of the Court, wish to place this our 
humble tribute of respect to the memory of our friend, the late John 
E. Barnard, Clerk of the Supreme Court. 

“Some of us have been acquainted with him since A. D. 1850, 
but our more intimate acquaintance commenced in the month of Feb- 
ruary, A. D. 1854, when he was appointed Clerk of the Supreme 
Court. That acquaintance has continued to the time of his death 
with the exception of the interval that he was absent from the King- 
dom. 

“The late Mr. J. E. Barnard resigned his office on the 31st day of 
December, A. D. 1864, and departed from here to reside in New 
Zealand. 

“On the 21st day of July, A. D. 1871, he returned to Honolulu and 
resumed his duties in the Clerk’s Office of the Supreme Court, Chief 
Justice Allen being absent from Honolulu at the time; and on his 
return Mr. Barnard was appointed Deputy Clerk on the Ist day of 
August, A. D. 1871, and continued to perform the duties of said office 
until the 1st day of October, A. D. 1876, when he was appointed Clerk 
of the Supreme Court, and continued to act and discharge the onerous 
duties of said office up to the time of his death, which occurred on 
the 23d day of June, A. D. 1883. 

“In all our intercourse with him we have found him at all times 
courteous, kind, and affable, in the discharge of his duties, and we 
feel that in his death we have indeed lost a true and sincere friend. 

“When such a career closes, it is well for the living to gather up 
such memories of his life as will be worthy of remembrance. He was 
upright, honorable, benevolent, and kind. 

“We hope and pray that his mantle may fall on one who will emulate 
and follow his example; and that he will endeavor to win the esteem 
of those with whom he may have intercourse. 

“To the widow of our late friend, and his family, we tender our 
heartfelt sympathies in this hour of their sad bereavement; and may 
out Heavenly Father, in His infinite goodness, watch and protect the 
widow and the fatherless children. 

“W. C. Parke, Marshal, 

“Davin Dayton, Deputy Marshal, 
“Henry SMITH, Deputy Clerk, 

“W. L. Witcox, Interpreter, 

“T, NATHANIEL, Copyist of the Court.” 
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Mr. MAHBLONA spoke in native, interpreted by Mr. LUTHER 
Wincox, expressing how deeply the death of the late Chief 
Clerk was felt. 

His Honor Chief Justice JUDD then said: Though he was 
aware that Mr. Barnard had been suffering from disease, and 
though his time of life warranted the thought that he would 
not be long with us, still the news of his death came—as such 
news always does—as a great shock. He would have at onee 
come to town; but, being on another island holding a term of 
the Circuit Court, he had to wait for the regular steamer, and 
regretted that he was unable to reach the capital in time to 
offer the last tribute of respect to the late Chief Clerk. By 
the death of Mr. Barnard the Court had not only lost a faith- 
ful servant, but an esteemed friend. Not only in work had 
there been pleasant relations, but many times during vacation 
the same relations had been renewed. It was only as it were 
yesterday that he was planning to take Mr. Barnard with him 
on his summer vacation. He could not say too much for the 
characteristics of his deceased friend. He was notably re- 
markable for his conscientiousness and fidelity. Mr. Barnard 
not only devoted the mere business hours to his work, but he 
used to labor far into the night in order to have his records 
promptly made up. He was rarely fitted for his work; his 
experience had been very varied in England, on the western 
coast of the United States, in the colonies of South Australia 
and New Zealand. His training in the English Civil Service 
had had a special influence upon him. It might not be 
known to the gentlemen present that Mr. Barnard had at one 
time been wealthy; but the vicissitudes of business life had 
wrecked his fortune. Here, and in the States and Colonies, 
he had made the same record for himself—he was trusted and 
respected by all. Mr. Barnard was a Christian gentleman, 
not only in his words, but in his daily life—in the daily work, 
in the ordinary occupations of life, on the couch of sickness; 
he was the same, ever the Christian gentleman. His honesty 
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was unimpeachable, his character pure. The Court and the 
Bar will miss him very much, and it will be impossible to 
find another to exactly fill his place. The Chief Justice 
returned thanks to the Bar for their resolutions of sympathy; 
they would be placed on record, and would be embodied in the 
next volume of Hawaiian Reports.” 

The Chief Justice gave directions to the Clerk to make the 
requisite entries. 


RULES 


OF THE 


SUPREME AND CIRCUIT COURTS 


OF THE 


HAWAIIAN ISLANDS. 


1883. 


Hon. ALBERT FRANCIS JUDD, 
, CHIEF J USTICE. 


r 


i "a 
Hon. LAWRENCE McCULLY, 
First ASSOCIATE JUSTICE. 


Hon. BENJAMIN HALE AUSTIN, 
SECOND ASSOCIATE JUSTICE. 


RULES OF 


THE SUPREME AND CIRCUIT COURTS, 
HAWAIIAN ISLANDS. 


I. 


All petitions, answers, pleas, claims, and special motions 
shall be fairly and legibly written on foolscap paper, with a 
caption showing the jurisdiction, cause and names of parties, 
and endorsed with the names of the parties and counsel filing 
the same. 


II. 


In Probate and Equity matters, parties in whose favor an 
order or decree is made shall immediately prepare and sub- 
mit a draft of the same to the Justice for his approval. 


III. 


The Clerk or his deputy shall endorse on each document 
filed in Court the date of filing and his official signature, and 
no paper shall be withdrawn from the files except by the 
party filing it, and on his filing a certified copy thereof in its 
place, except in the case of recorded instruments which may 
be delivered to the party on his receipt, which receipt shall 
set forth the date of the instrument and the date, volume and 
pages of the record. 


IV. 


All appeals from the decision of any Justice of the Supreme 
Court at Chambers, or in Equity, Admiralty or Probate must 
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be taken within ten days from the rendition of such decision 
by paying costs accrued, and filing with the Clerk of the Court 
a bond in the sum of $50 for costs to accrue, with a notice of 
appeal. All appeals duly taken shall be heard at the next 
regular term of the Appellate Court, unless sooner ordered 
by the Court. 


V. 


In lieu of a bond for costs of Court the Clerk may receive 
a deposit of the full amount in cash. 


VI. 


The Court will not hear any motion grounded on facts not 
verified by affidavit or the records in the case. 


VII. 


All agreed statements of facts and agreements to admit 
facts as proved, or to waive service, shall be in writing signed 
by the parties or their attorneys, and filed with the Clerk. 


VIII. 


Motions for new trial must be made according to Section 
1156 of the Civil Code; but a bill of exceptions may be ten- 
dered to the Court at any time previous to the final adjourn- 
ment of the Court for the term. No exception shall be 
allowed unless alleged in writing by counsel, or fully noted by 
the Clerk at the time when the ruling, verdict, or judgment 
is rendered. 


IX. 


Whenever amendments in the pleadings are allowed, the 
opposing party shall not thereby be entitled as of right to a 
continuance. All pleadings may be amended at any time before 
the return day by filing the amended plea, and furnishing the 
adverse party with a copy thereof. 
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X. 


If a demurrer by the defendant be overruled, the defend- 
ant may answer over on terms. 

Special pleas may be filed together with the plea of general 
issue. Replications may also be filed. 


XI. 


The Statute of Limitations of Personal Actions shall be 
specially pleaded. 


XII. 


No case in Banco shall be heard until counsel shall have 
presented the Court with a brief abstract of the points and 
authorities relied on. 


XIII. 


In actions for goods sold and delivered, money had and 
received, money lent or money paid, the plaintiff’s declara- 
tion shall be accompanied with a bill of particulars, a copy 
whereof shall be served with the copy of the declaration. 


XIV. 


Costs shall follow judgment in all original actions in this 
Court: provided however, that in original actions of contract 
or trover, unless the plaintiff shall recover at least one hundred 
dollars, not counting set-offs, he shall not be entitled to costs. 


XV. 


Attorneys shall be liable for costs of Court incurred by 
their respective clients. 


XVI. 


Whenever the statute cost is twelve and a half cents, only 
ten cents shall be taxed. 
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XVII. 


Marshal’s or Sheriff’s mileage shall only be allowed on the 
distance to the party served one way. Any person taking 
out a process to be served on another island may request the 
Marshal or Sheriff to mail the same to the Sheriff of such 
island, the person requesting taking the risk of safe delivery 
by mail, and in such case only the Sheriff’s mileage shall be 
allowed. But Marshal’s or Sheriff’s fees shall be paid before 
process is served. 


XVIII. 


In civil cases witnesses’ mileage and fees for attendance 
shall be paid before process is issued to compel their attend- 
ance. 


XIX. 


Jurors’ fees shall be taxed to the losing parties in the jury 
cases, civil and criminal of each term, in proportion to the 
relative time taken by each case, and their mileage equally 
divided among all the cases tried. This shall not affect the 
discretionary power of the Court to remit costs in criminal 
cases. 


XX. 


No process shall issue on the petition of the next friend 
of any minor not having a guardian, except by leave of 
Court. 


XXI. 


Except by leave of Court in cases where the parties agree 
or reside in the district where the Court is held, no cause 
shall go on the Calendar which is not returnable on or before 
the first day of the term, but shall be in order for the next 
succeeding term. 
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XXII. 


The Calendar shall be made up as follows, viz.: Cases for 
native jury, for mixed jury, for foreign jury, jury-waived 
cases, cases in banco, each being entered under its appro- 
priate head in the order in which the process is returnable, 
the appeals perfected, and cases in banco filed, the cases being 
numbered through the Calendar. 


XXIII. 


If a party in a cause at issue do not appear personally or 
by attorney when his name is called by the Clerk, and again 
by the Marshal or Sheriff, and a non-suit or default is there- 
upon declared, such non-suit or default shall not be struck off, 
unless upon twenty-four hours’ notice to the other party. 
Final judgment of non-suit or default may be ordered on the 
last day of the term if the plaintiff or defendant shall not 
have appeared as above prescribed. 


XXIV. 


Cases in Banco shall be in order on the Monday after the 
close of jury, and jury-waived causes, but may be sooner 
called by the Court. 


XXV. 


No challenge to the array shall be allowed except for favor, 
prejudice, or partiality shown by any officer in selecting, 
drawing, or impanelling the jury. Challenges to any juror 
may be made for like reasons, or for favor, prejudice, or par- 
tiality, or incompetency of the juror. In criminal cases the 
Crown shall first challenge for cause, and the defendant shall 
not be required to challenge peremptorily until he has ex- 
hausted his challenge for cause, and the panel is filled. On 
each peremptory challenge the vacancy shall first be filled, 
and the challenges then proceed. 
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XXVI. 


Oaths shall be in the following form, viz.: 

To WitNness—‘You do solemnly swear that in the matter 
now before the Court you will tell the truth, the whole truth, 
and nothing but the truth, so help you God!” 

To Jurors—“You and each of you do solemnly swear that 
in the issue joined between A. B. the plaintiff (or the King) 
and C. D. the defendant, you will a true verdict give accord- 
ing to the law and the evidence, so help you God!” 

To OFFICER IN CHARGE OF JURY—“You do solemnly swear 
that you will not communicate with them yourself, nor allow 
any person to communicate with them except by order of the 
Court, and you will conduct them into Court again whenever 
so requested by them, so help you God!” 

When the jury shall return into Court, the Clerk shall call 
their names, and if all are present the Clerk or Court shall 
ask, “Gentlemen of the Jury, have you agreed on your 
verdict?” When the verdict is given and the Court so order, 
the Clerk shall then say, “Gentlemen of the Jury, hearken 
unto your verdict as recorded by the Court: You say 
that you do find (reading the verdict as recorded)—So 
say you, Mr. Foreman—So say you all, gentlemen?” If any 
dissent, the Clerk shall announce and record the number 
dissenting. 


XXVII. 


No jurat shall be held sufficient in Equity or Admiralty 
which merely declares that a statement “is true as the affiant 
believes,” or “to the best of his knowledge and belief ;” but 
all facts shall be verified absolutely, and matter of belief and 
recollection by a separate clause. 


XXVIII. 


Applicants for admission to the Bar shall file certificates of 
good character, and of having pursued the study of law for at 
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least one year with some practitioner at this Bar, or at the 
Bar of the higher Courts of another country, or at some 
regular law school, or a certificate of admission to the Bar of 
the higher Courts of another country. 


XXIX. 


Books belonging to the Law Library may be loaned by 
the Clerk to members of the Bar on their receipt, and shall 
be returned to the Library in one week from the time of 
taking. 

Gentlemen consulting the Library must return books to 
their proper places. 

XXX. 


The Clerk of the Supreme Court shall keep the following 
Books of Record, fully indexed, and shall exhibit the same 
to the Justices during the week preceding each term, viz.: 
1, Admiralty Cases; 2, Equity Cases; 3, Law Cases, includ- 
ing Bankruptcy and Special Proceedings other than Probate; 
4, Probate Cases, including matters of Guardians and Wards, 
Partition of Lands and Admeasurement of Dower; 5, Term 
Journal; 6, Letter Book; 7, Account Book—of costs and 
fines received, expenses of jurors and witnesses, stationery, 
and of the Law Library—the sum total of each of said items 
being stated at the end of each quarter. 

The Clerk shall record the oral evidence in Equity, Pro- 
bate, and Admiralty, and such other evidence as the Court 
may direct. He shall record all Wills, and a memorandum 
of all Probate orders in the Probate Book. He shall record, 
on foolscap paper, a concise statement of all proceedings at 
Chambers, or in Equity, Admiralty, or Probate, and present 
the same for the approval of the Justice on the day when 
final action thereon is taken. 


XXXI. 


The Deputy Clerk may perform any duty required of the 
Clerk, except in keeping the Books of Record in Admiralty, 
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Equity, and Law Cases, and in making Quarterly Returns to 
the Finance Department. 


XXXII. 


The Clerk’s office of the Supreme Court shall be open, and 
the Clerks in attendance, from nine o’clock to four o’clock 
each business day. 


XXXIII. 


A. It is ordered: That every petition by an insolvent 
deelaring himself a bankrupt shall contain, or there shall be 
annexed thereto, a schedule containing a full and true state- 
ment, as far as is possible to be made, of all the debts owing 
by the petitioner, to whom due, and the nature of each debt 
or demand, whether founded on written security, obligation, 
contract or otherwise, and a statement of any existing mort- 
gage, pledge, lien, judgment, or collateral or other security 
given for the payment of the same. 

B. In addition to the notice prescribed by Section 967 of 
the Civil Code calling upon creditors to appear before the 
Justice at the time appointed to prove their debts, there shall 
be served by the Marshal or his deputy written or printed 
notices of said hearing, by mail or personally, on all creditors 
upon the schedule filed with the petition, or whose names may 
be given to the Marshal or his deputy in addition by the 
debtor, or whose existence he may ascertain otherwise. 

C. And whenever any person shall have been adjudged a 
bankrupt on the petition of a creditor or creditors, before 
notice shall issue to the creditors to appear and prove their 
debts, the bankrupt shall be required to furnish the Marshal 
or his deputy with a schedule of his creditors in like manner 
as is above provided in the case of a voluntary bankrupt, and 
service shall be made upon them as above required when the 
petition is by an insolvent. 

D. When a claim has been presented for proof, and the 
Justice entertains doubts of its validity, or of the right of the 
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creditors to prove it, and is of opinion that such validity or 

right ought to be investigated by the assignees, he may post- 

pone the proof of the claim until the assignees are chosen, 

and due notice of said additional hearing shall be given by 

the Marshal or his deputy as may be directed by the Justice. 
Adopted October 25, 1879. ; 


XXXIV. 


' It is hereby ordered that no person holding a full commis- 
sion as District Justice shall appear as an attorney in any 
other District or Police Court in any criminal case. 

Adopted 1881. : 


XXXV. 


In Equity cases the return day, unless expressly so agreed 
by counsel, shall not be regarded as the day for hearing; but 
the day for hearing shall, unless counsel expressly agree upon 
it, be then assigned by direction of the Court. 

Adopted 1882. 


PROBATE RULES. 


The following Rules are ordered by the Justices of the 
Supreme Court to be adopted in ALL PROBATE Courts: 


I. 


All Wills admitted to Probate shall be recorded in a Record 
Book, which shall be indexed; and shall also contain a concise 
memorandum of Probate proceedings, orders, and decrees. The 
evidence shall be recorded, and kept on file. 


II. 


Administrators and, unless exempted by Will, Executors 
shall be required to file a bond with surety before letters are 
issued; also, to file in thirty days from appointment a sworn 
inventory; and in eight months from appointment, to file an 
account of their receipts and expenditures, unless the circum- 
stances of the case require different orders. 


III. 


No appointment of an Administrator or Executor, except 
of a temporary Administrator, no allowance of accounts, dis- 
charge of Administrator, or order of final distribution shall be 
made except on due notice, and sufficient notice of the matter 
to be heard, and of the time and place of hearing. 

Of hearings on petitions for discharge and final distribu- 

‘tion, notice shall be given by publication in such newspaper 
or newspapers, as the Court may order, for at least three suc- 
cessive weeks—the last publication to be not less than two 
weeks previous to the time therein appointed for the hearing. 
Notice of hearings on the appointment of Executors or Ad- 
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ministrators shall be given by publication in such newspaper 
or newspapers, as the Court may order, for three successive 
weeks; and on other islands than Oahu, the last publication 
shall be not less than one week previous to the hearing. 


IV. 


No final order discharging an Executor or Administrator 
shall be issued until the filing of the receipt of the share of 
personal property of each devisee or heir, signed by him or 
his legal representatives. 


ORDER CONCERNING APPEALS. 


POLICE AND DISTRICT JUSTICES are hereby directed in all 
cases, whether civil or criminal, in which appeals have been 
taken from them to the Circuit Judge or Justice of Supreme 
Court, to the Circuit Court or Supreme Court, to forward 
without delay (after the ten days have expired) to the 
Clerk of the Appellate Court, the Certificate of Appeal, which 
should state the nature of the action, the decision made, 
whether the appeal is general or to the Court in Banco on 
points of law—and in the latter case, the points should be 
distinctly stated. e 


They will also send up the original summons or warrant, 
and all the vouchers and exhibits filed. 


In all cases, they will also send up a transcript of the testi- 
mony, which, in civil cases, may be made brief. 


In all cases of appeal, the costs paid by the appellant should 
be sent to the Appellate Court; and if money has been de- 
posited in lieu of the bond for costs, this should also be sent. 


Bonds for costs should be made to the Clerk of the Appellate 
Court, and may be received by the Police and District 
Justices, to be forwarded with the other papers; if, however, 
appellants desire to send their costs-bonds direct to the Clerk, 
they may do so. 


If the case be one of commitment for trial, such Justices 
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will send the papers to the office of the Attorney General, as 
required by Section 918 of the Civil Code. 


———— 


WILLIAM Foster, Esq., was appointed Clerk of the Supreme 
Court, August 1883, to fill the vacancy occasioned by the death 
of Mr. Barnard. 


Henry SMITH, Esq., was appointed Deputy Clerk of the 
Supreme Court, March 1st, 1883, vice D. K. Fyfe, Esq., re- 
signed. 


ERRATA. 


Under title “Judgment,” the case of Pahau et al. v. Keelikolani et 
al, referred to page 548, should refer to page 295. 


Under title, “Jurors and Jury,” the case of the King v. Ah Ko, 
page 302, should be, page 301. 


Under title, “Royal Patent,” the case, In re, Boundaries of Pule- 
hunui, page 240, should read page 239. 


Under title “Mortgage,” the case of Wahineloaaole and Waihowale 
. Kapoohiwi, page 519, has been omitted. 


Under title “Adverse Possession,” read: 


The Court charged, that if one living on the land by consent of the 
owner, in order to derive title by twenty years adverse possession, 


the owner must have notice of the beginning of his adverse holding; 
Held, no error, it being in accord with Kaaihue v. Crabbe, 3d Haw. 
Rep., 774. Kalaeokekoi v. Kahanu, 481. 
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ACTION ON WARRANTY. 


See title WARRANTY. 


ACT TO QUIET TITLE. 
See title REAL ESTATE. 


ADMINISTRATOR. 


1. The statute limiting the time within which claims may be pre- 
sented against estates of deceased persons, is no bar to a claim 
by the Government. 

Minister of Interior v. Parke, administrator, 366. 


2. Where two persons being both heirs at law of a decedent, are 
appointed administrators of his estate, the claim of one against 
the estate, disputed by the other, cannot be decided upon by the 
Probate Court. The claimant in the case must first resign as 
administrator and bring his suit at law. 

In re Estate of Hana, 499. 


3. An action of assumpsit will not lie against an administrator for 
the board and lodging of a decedent where no demand of pay- 
ment had been made during decedent’s life-time, and where no 
promise of such payment had been made by decedent. 

Luka v. Fyfe, administrator, 569. 


ADOPTION. 


The oral adoption of an infant by a married man who during his 
life supplied it with food and clothing, is not ground upon which 
his widow can recover from the infant’s father the amount of 


expense so incurred. 
Kaholo v. Dutro, 149. 
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ADULTERY. 


See title HusBanp anD WIFE. 


ADVERSE POSSESSION. 


1. Where plaintiff’s ancestors have parted with the possession of 
land by a parol exchange, under which defendant has held 
possession for over twenty years, plaintiff cannot recover it in 
ejectment. 

Ikalia, guardian, v. Kopaea et al., 198. 


2. While a prescriptive right by adverse possession may be acquired 
in one piece of land without regard to the holding of other 
parcels granted by the same royal patent, it is not error, in an 
action of ejectment for one piece of land, to consider evidence 
relating to another piece held under the same royal patent, 
where the acts of possession relied on as to the piece not sued 
for, were involved with the facts relating to the piece claimed in 


the declaration. 
Kalela et al., v. Lemon, 348. 


3. The occupation of land of a decedent in this Kingdom in 1849, 
before the enactment of the Statutes of Descent, by a widow, is 
not necessarily as doweress, and may be adverse to the heirs. The 
question should be left to the jury. 

Paulo v. Malo, 536. 


4. When a bill in equity shows, in an action to set aside a royal patent 
for fraud that defendant claims possession under patentee, to 
whom patent was issued on or after June 6, 1855, and alleges no 
possession after the last date in any other than defendant, and 
it is unexplained by allegations, it is conclusive against the plain- 
tiff, and the demurrer must be allowed. 

Kalaeokekoi v. Kahele et al., 668. 


AGREEMENT. 


1. An agreement to convey real estate, signed by a cross mark, is a 
sufficient memorandum within the statute of frauds, if the sig- 
nature be proved. 

Kuawela v. Hilda et al., 133. 


2. Where a written agreement makes the sale of property conditional 
upon previous full payment by purchaser, and, in default, the right 
of possession to revert to the vendor, the payment being a prece- 
dent condition, the purchaser’s assignees in bankruptcy have 
no claim. 

Raymond and Wilshire v. Dole and Wilcox, assignees, 232. 
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AGREEMENT. 


3. An agreement by defendant to endorse bills drawn by His Majesty 
in favor of plaintiff when presented by B., in consideration of 
a commission for guaranteeing the amount, with further agree- 
ment that His Majesty will take all goods sent him by plaintiff, 
where from the facts it appears that goods of said plaintiff 
were offered to His Majesty, and were by him refused, renders 
defendant liable to pay for the goods so offered, and entitles him 
to the commission stipulated to be paid, although no bill of His 
Majesty was presented for defendants endorsements; and 
whether said goods were taken or refused, or paid for or not paid 


for by His Majesty. , 
Hoffnung & Co. v. Chung Faa, 285. 


4. An agreement to discharge the defendant’s indebtedness in con- 
sideration of the surrender by defendant, of all his property to 
plaintiffs, is an accord, and if executed by delivery of the property, 
there is a satisfaction which is a complete defense to an action 
to recover the indebtedness. 7 

Hackfeld & Co. v. Bal et al, 478. 


5. Written agreements by parties owning land in common, in regard 
to the management of their property, should be enforced by the 


Courts as far as possible. 
Mahoe v. Puka and Paikuli, 485. 
ANIMALS, WILD. 


Turkeys running wild on land, not being in the custody, control, 
or possession, of the owner of the land, are not the subjects of 


larceny. 
The King v. Manu, 409. 


APPEAL. 


1. There is no appeal on the facts from a decree of a Justice of the 
Supreme Court sitting at term on a matter of divorce; but excep- 
tions will lie as in other cases. 

Hana v. Mehekula, 434. 


2. In a libel against a vessel trading between Honolulu and a 
foreign port, where the master is represented by counsel, and 
having given bond to respond to judgment, in case judgment 
be rendered during his absence on voyage, and the attorney of 
the master fails to perfect an appeal within ten days thereafter, 
respondent will not be allowed ten days after his return to 
port, to complete his appeal. Notice to attorney, is notice to 


client. 
Tisdale v. Bark Almy, 503. 
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APPEAL. 


3- Where an appeal has been taken in a criminal case from a con- 
viction in a Police Court to the Supreme Court in Banco on a 
point of law and the defendant’s law is not sustained, the Supreme 
Court cannot modify the sentence imposed below. 

The King v. Kom Kwei, 666. 


ARBITRATION. 


Assumpsit upon an award will lie where there is a plain and 
clear agreement to submit matters in difference to arbitration, 
and where the arbitrator makes a decision after hearing—finding 
a sum due from one party to the other—though the agreement to 
arbitrate, and the proceedings under it, do not follow the Statute 
of Arbitrations. 

Merrill v. Lenehan, 670. 


ARREST. 
See title MALICIOUS ARREST. 


ARREST “OF JUDGMENT. 
See title JUDGMENT. 


ASSESSMENT OF TAXES. 
See title TAXATION. 


ASSIGNEE. 
See title BANKRUPTCY, 


ASSUMPSIT. 


1. In an action of assumpsit where no verdict has been rendered 
after two trials, and the defendant pays into Court the full 
amount claimed by plaintiff as due, and thereafter a certain sum 
as costs, plaintiff is entitled to judgment for the whole sum paid 
in, with full costs. 

Lazarus v. Trousseau, 567. 


2. An action of assumpsit for board, and also for small items of 
expense incurred by a decedent during his lifetime, is maintainable 
against the administrator. 

Luka v. Fyfe, administrator, 569. 


See title Arbitration. 


ATTORNEY. 


1. In an information against an attorney, he should have the benefit 
of reasonable doubts. 
In re J. A. Nahaku, Esq., 56. 
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ATTORNEY. 


2. A petition in bankruptcy may be properly sworn to by an attorney 
in fact, where the power authorizes him “to take all lawful means, 
by suit, or otherwise, for the recovery of debts due the creditor, 
and to compromise, agree and settle the same,” and to make, seal, 
and deliver, all instruments necessary or proper in the premises. 

Spencer, guardian, v. Parke, 452. 


3. Notice to his attorney, is notice to client. l 
Tisdale v. Bark Almy, 503. 


4, Practitioners in the Courts must be Hawaiian subjects. 
In re petition of Clarence W. Ashford, 614. 


BANKRUPTCY. 


1. Property purchased by a bankrupt upon a written agreement 
wherein previous full payment was a condition of sale, does not 
pass to purchaser’s assignees in bankruptcy if the purchaser has 
been in default. 


Raymond and Wilshire v. Dole and Wilcox, assignees, 232. 
See title Attorney. 


2. Assignees in bankruptcy are not required to fight over anew 
upon every claim made against their estate as assignees, their 
title to act as such. * * * By virtue of the assignment, and 
the adjudication in bankruptcy, the title of the bankrupt to all 
his property, including property conveyed in fraud of creditors, 
and all rights in equity, are at once vested in the assignees, 
relating back to the commencement of the proceedings in 
bankruptcy. 


3. Being adjudged a bankrupt is not sufficient to show insolvency. 


4. In an action by a ward to recover certain property seized by the 
Marshal under an order of Court issued in the bankruptcy of 
the ward’s guardian, the property at the time of seizure having 
been in possession of the bankrupt, the burden of proof will be 
upon the plaintiff. 

See title Bill of Sale. 


5. The return proper saying, that by virtue of the within order I 
took into my possession all goods of T. S. and T. S., jun., can not 
be construed as an admission that the property was plaintiff's. 
But if so, defendant owed no duty to plaintiff, and his admission 
is not a conclusive admission. 

See title Agreement, 2. ` 
Spencer, guardian v. Parke, 452. 
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BASTARD. 
See title LEGITIMATE OFFSPRING. 


1. The Act of 1866, providing that children born out of wedlock 
become legitimate upon the subsequent marriage of the parents, 
does not apply to the offspring of an adulterous intercourse, and 
such offspring cannot inherit from its putative father. 

Kekula and husband v. Pioeiwa and Paku, 292. 


2. Where a husband and wife of pure Hawaiian blood are shown to 
have lived together for several years before and after the birth 
of a child by the wife, there being no proof of the non-access of 
the husband, such child will be considered legitimate, and capable 
of inheriting from the husband as his father; and evidence of 
the child’s admixture of blood will be inadmissible to rebut the 
presumption of legitimacy. 

Hopkins v. Chung Wa et al., 650. 


BILL OF COMPLAINT. 
See title PRACTICE. 

1, In an action against the endorser of a promissory note, the com- 
plaint, in order to hold the endorser, should contain either an 
averment of demand on the maker and his non-payment, and 
notice of the dishonor to the endorser, or the excuse for the non- 
performance of these conditions. 


2. Copies of promissory notes merely fastened to the complaint, and 
not referred to therein as annexed to, and to form a part of the 
complaint, are no part of the complaint. 

Hoffschlaeger v. Han Same et al., 418. 


BILL OF EXCEPTIONS. 
See titles Evinence, NEw TRIAL AND PRACTICE. 


BILL OF SALE. 


A having been adjudged a bankrupt, who is at the same time the 
guardian of B, his son, goods seized in A’s actual possession, 
though claimed for B, cannot be held as against proof of A’s 
insolvency, and any bill of sale to A would be void. 

Spencer, guardian, v. Parke, administrator, 452. 
BOND. 

1. The conviction of a person holding a retail liquor license, of 
smuggling opium, does not show a “contribution to the violation 
of any law of this Kingdom,” as contemplated, and intended to 
be covered by the terms of the licensee’s bond, it not being shown 
that the licensee made his business contribute towards the viola- 
tion of any law. 

Minister of Interior v. Bradley and Macfarlane, 190. 
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BOND. 


2. A bond given for the payment of all expenses incurred in caring 
for and maintaining passengers in quarantine, covers the bill 
of the physician for medical attendance in inspecting the men, 
and the amount paid guards employed to maintain the quaran- 
tine. 

Board of Health v. Hackfeld & Co., 420. 


BOUNDARIES. 
See title REAL ESTATE. 


1. An award of the Land Commission of a land, “by name,” is intended 
to assign whatever was included in such land according to the 
boundaries as known and used from ancient times. 


2. A survey made ex parte, and not supplemented by evidence, is of 
no more value as evidence than the surveyor’s opinion as to the 
boundaries of a land. 


3. In regard to boundaries, the testimony of kamaainas who have 
been brought up on the land, the boundaries of which are in 
question, is to be highly regarded. 


4. The fact that a boundary-line is a natural and probable one, adds 
weight to the testimony given supporting it. 
In re Boundaries of Pulehunui, 239. 


5. Where a parcel of land is previously granted by royal patent in 
confirmation of a mahele, and an award of the Minister of the 
Interior, and the other half of the land is subsequently granted 
by royal patent to another party specifically describing the dividing 
line, and reciting that said line separates it from the land included 
in the prior grant, the prior title will prevail. In re Boundaries 
of Pulehunui. 

x Pedro v. Chun Yun Fan, 461. 


6. Where nearly ten years had passed without appeal, and where de- 
fendant took her title sought to be established here from Kameha- 
meha V., who had notice, and fought the making of the decree; 
and where the record recites that in adjoining award were duly 
notified in a question of boundaries, which is a proceeding in rem, 
the defendant is estopped. It differs from an ordinary case in 
law or equity. 


7. Boundary decisions should not be lightly questioned. 
Keelikolani v. Lunalilo Trustees, 627. 
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BREACH OF CONTRACT. 


See title CONTRACT. 


CIRCUIT AND DISTRICT COURTS. 


The Circuit and District Courts have concurrent jurisdiction in 
actions claiming consequential damages, where the ad damnum 
does not exceed two hundred dollars. 

Kekuewa v. Kuau, 297. 


COMPLAINT. 


See title BILL oF COMPLAINT. 


CONFESSION OF JUDGMENT. 


See title JUDGMENT. 


CONSPIRACY. 


Where a prisoner has been indicted for conspiracy to charge a 
felony with intent to extort money, he is not entitled to an 
acquittal on the ground that the felony had not been actually 
committed. It is sufficient if the threat to charge had been the 
means of extorting money. By the statute, a conspiracy to 
charge a felony, is a felony; and it is not merged in the subse- 
quent felony. 
The King v. Thornton, 45. 


CONSTITUTIONAL. 


1. The Act of 1878 forbidding in libels for divorce on the ground of 
extreme cruelty and desertion, the recrimination of respondent’s 
adultery subsequent to desertion, is not unconstitutional. 

Pahoa v. Haupu, 158. 


2. Any exercise of the police powers of the State with regard to the 
comfort, welfare, and safety of society, is Constitutional; and 
the pursuit of any business or occupation for hire or gain, may 
be made punishable by statute, where such occupation or business 
is deleterious to the public health. 

The King v. Tong ie 335. 


3. The Acts of 30th December, 1864, and 23d June, 1868, giving to 
the King in Privy Council, the authority to make rules and regu- 
lations for the good government and control of immigrants, and 
constituting a Board of Immigration to superintend the intro- 
duction of immigrants, are Constitutional. 


In re Chow Bick Git and Wong Kuen Leong, habeas 
corpus, 385. 
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CONTRACT. 
See titles MASTER AND SERVANT, AGREEMENT, AND EQUITY. 


1. Where a contract had been made to sell a clip of wool from 
another island, to be delivered in Honolulu about “the month of 
May,” wool tendered in June, July and August, was not a com- 
pliance with the terms of the contract. 

Davies v, Hackfeld & Co., 94. 


2. A contract of widens was executed by defendant to faithfully 
perform a contract for teaming two crops of cane, and that 
defendant would indemnify plaintiff for all loss by reason of 
the non-performance of said contract by fault of guarantor. 
On the same day was made—(1) a bill of sale from plaintiff to 
defendant of certain teams; (2), a chattel mortgage on same 
from defendant to plaintiff to secure the faithful performance 
of the teaming contract; (3), a mortgage by plaintiff to defendant 
on the sugar manufactured, to secure the payment for the 
teaming, over and above the price of the chattels sold. The 
teaming having been completed, defendant demanded payment 
within two weeks. Refusal having been made on the ground 
that the teaming had not been honestly done, defendant sold 
the sugar. 


3. The Court refused to charge the jury that defendant, under the 
authority given him by the mortgage from plaintiff, had power 
to take possession of plaintiff’s sugar to pay the balance due 


on teaming. 
Johnson v. Tisdale, 605. 


4, Where part payment has been made under a verbal contract to 
sell and convey land, and equity prevents enforcement of the 
agreement, the amount of purchase-money received must be repaid 
of complainant. 


CONVEYANCE. 
See title DEED. 
COVERTURE. 
See title Hussanp AND WIFE. 
CRIMINAL CONVERSATION. 
1. The offense of “illicit cohabitation” is not one known to the law. 


2. Unlawful sexual intercourse is, under the Statutes of the King- 
dom, either adultery or fornication, and the cohabiting of a man 
and woman who are not married to each other, must be prosecuted 
as one or the other of these offenses. 


Rose et al. v. Parker et al., 563. 


The King v. Kalailoa, 39. 
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CRIMINAL CONVERSATION. 


3. Sections 51 to 54, inclusive, of Chapter 32 of the Laws of 1876 
allow the wife of a defendant in an action of crim. con. for 
damages to give evidence against her husband, it not being a 
communication made to her by her husband, and this not being 
a criminal proceeding. 

Briggs v. Mills, 450. 


DAMAGES. 


1, Where a grantee is sued in ejectment for land purchased by 
warranty deed; and notice is given to the grantor to defend, 
which he refuses to do, and the grantee thereon consents to 
judgment, grantee is entitled to recover in an action against 
the grantor the purcHase money paid, and amount of damages 
suffered by the judgment. 


2. The judgment in the former action, though obtained by consent, 
is good, the grantor having had notice to defend and refused, 
and no fraud appearing. 


3. The plaintiff is entitled to recover for damages and costs, and 
counsel fees paid by him in the former suit; and the former 
suit will be conclusive evidence of the amount of damages. 


4, Also, in such an action, the defendant is not bound by the con- 
sideration recited in the deed, but may show the actual con- 
sideration paid. 

Morris v. Petero, 23. 


5. The Circuit and District Courts have concurrent jurisdiction in 
actions claiming consequential damages, where the ad damnum 
does not exceed two hundred dollars. 

Kekuewa v. Kuau, 297. 


6. Where defendant sells at public auction a certain specific tract 
of land, of which a map is exhibited at the time of sale, and 
the sale included such specific tract, though it be an innocent 
mistake, the defendant is responsible for it in damages; and a 
recision of the contract is not the only remedy. 

Cornwell v. the Board of Education, 540. 


7. If a search-warrant is improperly issued by a Police Magistrate, 
he is liable for damages. Default or delay of officers executing 
the warrant is no excuse. 

Hang Lung Kee & Co. v. Bickerton and Parke, 584. 
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DEBT AND DEBTOR. 
See title INSOLVENT. 


1. An agreement to discharge the defendants’ indebtedness in con- 
sideration of the surrender by defendant of all his property to 
plaintiff is an accord, and, if executed by delivery of the 
property, there is a satisfaction which is a complete defense to 
an action to recover the indebtedness. 

Hackfeld v. Bal et al., 478. 


2. Where a person, insolvent on December 12, 1876, made a deed 
of land to which he had an equitable title, to defendant, the 
deed is void as against the plaintiff’s assignees for all the 
creditors of the grantor who are prior and subsequent. Where 
as here the debtor and grantor was insolvent when he made 
the grant, no principal of estoppel by- consent could be applied 
to him. But a deed made September 29, 1877, to defendant, by 
procurement of insolvent will be valid if the facts presump- 
tively show the money paid for it to be the money of defendant. 

Macfarlane, assignees, v. Spencer et al., 524. 


DEED. 


1. A deed conveying land from husband to wife, having been 
declared by the maker to be a will, and attested by three wit- 
nesses, is considered as a will, and may be propounded as such 
before the Probate Court having jurisdiction. 


2. Under our statute, such an instrument would be void as a deed 
at law. 
Kapela et al., v. Hoohoku, 513. 


3. A deed executed conveying land to a grandson in consideration 
of the grantor’s affection and the sum of five dollars, a life- 
interest in the land having been reserved to the grantor, is a 
valid deed, and will take effect according to its terms. 

Kuuku v. Kawainui, 515. 
See title Debt and Debtor, 2. 


DEMURRER. 
See title ADVERSE Possession, 4. 


DESCENT OF PROPERTY. 


1. By the Statutes of Descent, the inheritance of collaterals ter- 
minates with brothers and sisters of the parents of the intestate 
and their direct descendants. Plaintiff's grandfather being 
brother to intestate’s grandmother, he, as intestate’s second 
cousin, cannot inherit from her. 
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DESCENT OF PROPERTY. 


2. The relationship of grand-uncle to a deceased, intestate, is not 
an inheriting relationship. 


3. Semble. A grandfather cannot inherit from his grandson. 
Makea v. Nalua, 221. 


DESERTION. 
See title Huspanp AND WIFE. 


DISTRICT COURTS. 
See title Crrcurt AND District Courts. 


DIVORCE. 
See title HUSBAND AND WIFE. 


1. In a libel for divorce on the ground of wilful desertion for three 
years, if it comes in evidence that libellant was living in adul- 
tery, it is a good defense, and a decree of divorce will be refused. 

Kalua v. Kamaua, 58. 
See title Appeal, 1. 


2. On exceptions to a judgment of a Justice of the Supreme Court 
in a divorce case, as against evidence, it appearing that there 
was evidence to sustain the decree, the exceptions were over- 
ruled. Hana v. Mehekula, 447. 


3. In divorce cases under the Act of 1870, and the amendment of 
1878, there is no appeal on the facts as found by a Justice of the 
Supreme Court sitting in the Circuit Court. There is a right 
of exception on the law to the Supreme Court in Banco. 


4. When an exception is taken to a decree in divorce, the Appel- 
late Court will only examine the evidence to ascertain whether 
or not there is evidence to sustain the decree made. 

Briggs v. Briggs, 448. 


DOWER. 
See title Huspanp AnD WIFE. 


EJECTMENT. 


1. The defendant in ejectment disclaimed as to one undivided half 
of the land, and plaintiff admitted defendant to be entitled to 
the other half, an ouster was proved. The declaration averred 
that “the possession of defendant was in contravention of 
plaintiff’s legal right, and to their damage of $1,000.” Held, 
that the declaration was sufficient upon which to recover mesne 


profits from defendant. 
Kauhane and husband v. Kalu, 144. 
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EJECTMENT. 


2. In an action brought in the Police Court to recover possession of 
land under Article 40 of Civil Code, plaintiff claimed title, and 
that defendant held unlawfully. Defendant denied he was, or 
ever had been, lessee of plaintiff, and claimed a life estate in 
the land. 


3. Held, that complaint in such action should set forth the tenancy 
and all necessary circumstances. 


4, Also, that defendant denying his tenancy, and setting up another 
title hostile to plaintiff, ousted the Police Court of its jurisdic- 
tion under this statute. 


5. The Police and District Courts cannot try land titles. 
Coney v. Manele, 154. 


See title Adverse Possession, 1. 


6. Plaintiff claiming in ejectment as daughter and sole heir of 
patentee, it is sufficient to establish the valid marriage of 
plaintiff’s parents and plaintiff’s legitimacy. It is not neces- 
sary in the case to prove affirmatively that her ancestor died 
intestate. 

Kamoku et al. v. Kalaauaha, 548. 


EQUITY. 


1. At the hearing on a bill in equity for the cancellation of a deed 
of land as being fraudulent, the defendant offered testimony to 
prove that the ancestor from whom plaintiff claimed was not 
the person who owned the land, but was another person of the 
same name, and whose heir at law was not the plaintiff, but 
another person not a party to the bill; Held, that the Court 
had jurisdiction to proceed with the plaintiff’s bill as to the 
validity of the deed without determining the claim of the 
stranger. 

Kuamu et al. v. Kaeleu, 136. 


2. A bill in equity alleging that a deed had been procured to be 
made by a grantor by undue influence and false representa- 
tions, and under the belief that it was a will devising his Jand 
to all his heirs at law, and praying for an injunction against 
defendants taking possession of the land under a judgment pre- 
viously obtained, and that the deed may be delivered up for 
cancellation, will not sustain, under the prayer for general 
relief (the proofs having failed), a decree declaring a trust in 
the grantee; but the bill must be dismissed without prejudice. 

Manu et al. v. Campbell, guardian, 496. 
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EQUITY. 


3. ‘Where the plaintiffs conveyed to the defendant half the real 
estate left by his wife because they supposed he was entitled to 
inherit it as her husband, and by law he was not so entitled, 
and the plaintiffs were; Held, that the plaintiffs are entitled 
to relief against the mistake; but that a lease executed by 
defendant after the conveyance to him, to lessees without notice 
of plaintiffs’ rights, shall stand, they attorning to the plaintiffs. 

Keauhulihia et al. v. Puahiki, 279. 


4. An action was brought to recover money paid by plaintiff to 
defendant as rent in advance for land under a written lease. 
The defendant had, with the knowledge of plaintiff, made a 
previous agreement to lease the land in question which had 
been decreed by a court of equity to be specifically performed, 
and the lease between the parties to this case ordered to be can- 
celed. Held, as both parties were in pari delicto, and the con- 
tract executed, the plaintiff cannot recover. In this case the 
plaintiff seeks to avoid an executed contract, in itself fraudu- 
lent. This differs from the case where a party seeks to affirm 
an illegal contract still executory. 

Alona v. Kupau, 443. 


5. The sole grounds of relief in equity against a judgment of a 
Court of law are for accident, fraud, mistake or surprise, and 
where on account of one or more of these causes, it would be 
against conscience to execute the judgment. 


6. A judgment at law should not be lightly interfered with in 
equity. 


7. The discovery of fresh evidence, except in rare instances, and 
where the Court feel absolutely sure that a wrong has been 
done by the judgment attacked, is not sufficient upon which to 
set aside or modify a judgment. 


8. A motion for a new trial before judgment entered, and a bill to 
set aside or modify a judgment are to be very differently 
treated. 

Mills v. Briggs, 506. 


9, Equity will intervene to enforce a verbal contract for the sale of 
lands, notwithstanding the Statute of Frauds, where a party 
has done certain acts in part execution, and upon the faith of 
the contract, with the knowledge and consent of the other, if 
the contract is so far executed that for the latter to repudiate it 
would amount to fraud upon the other. Payment for the land, 
accompanied by possession, is “part performance.” 
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EQUITY. 

10, The possession, however, must have been delivered or asgumed 
in pursuance of the contract of sale alleged, and so retained. 

11, In this case the possession of plaintiffs of unfenced or unculti- 
vated land was referable to a prior agreement for pasturage; 
and there was nothing in the circumstances to make it against 
equity to refuse to enforce the agreement. 

12. Respondents ordered to repay purchase money, notwithstanding 
the Statute of Limitations of personal actions may have run. 

Rose et al. v. Parker et al., 593. 
ESTATE. 


See title REAL ESTATE. 


ESTOPPEL. 


1. Where A conveyed his land to his brother B, by deed, duly 
recorded, and the daughter of A afterwards made a lease to C, 
and where no representations had been made by B tending to 
induce the plaintiff to believe that the lessor had authority 
to deal with the land, the lease would be void as against the 
prior conveyance, 

2. An equity which will procure an injunction in equity can create 
an estoppel in law. 

3. An injunction in equity will not be granted against a judgment 
by consent with full knowledge of the facts. 

Kupele et al. v. Sumner et al., 270. 
See title Boundaries, 6. 


EVIDENCE. 


1. Where in the description clause of a deed, the boundaries are not 
by measurement, but the land is deeded by name, it is not 
error to admit evidence to show what was known by that 
name, on the ground that there was a latent ambiguity in the 
words. 

Kaleleonalani v. Trustees Estate of Lunalilo, 82. 


See title Equity, 1 
See title Adverse Possession, 2. 
See title Divorce, 3, 4, 5. 


2. Where defendant excepted to a verdict and moved for a new 
trial on the ground of excessive damages, and afterwards filed 
affidavits that he had discovered new and important evidence, 
the evidence could not be considered, since a motion for new 
trial on the ground of newly discovered evidence was not filed 
in ten days after the verdict. Section 1,156 of the Civil Code 
is imperative as to time of filing such motion. 
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INDEX. 


EVIDENCE. 


3. 


4. 


7. 


Sections 51 to 54, inclusive, of Chapter 82 of the Laws of 1876, 
allow the wife of a defendant in an action of crim. con. for dam- 
ages, to give evidence against her husband, it not being a com- 
munication made to her by her husband, and this not being a 


criminal proceeding. 
Briggs v. Mills, 450. 


A written agreement set forth the receipt of the first annual pre- 
mium on a life insurance policy by defendant also that if ap- 
proved by the company and a policy issued, then the receipt was 
to be given up on delivery of said policy; but if the application 
were rejected by. the company, then the money paid was to be 
returned upon tender of receipt. The complaint alleged an 
oral agreement at the time of payment, that if the policy were 
not issued and delivered to plaintiff on the arrival of a certain 
vessel during a certain month, then the money should be 
refunded. The vessel arriving and the return of the money 
being refused, suit was brought for its recovery. 


A demurrer on the ground that parol evidence is not admissible 
to contradict or vary the terms of a written agreement, was 
sustained, the Court holding, that there was no ambiguity, and 
as no time was expressed as to the refunding of the money, the 
law implied a reasonable time. 

Magnin v. Furgie, 467. 


See title Equity, 5. 
See title Ejectment, 6. 


On a motion for a new trial on the ground of newly discovered 
evidence, if it appears that the evidence given at trial was 
sufficient to sustain the verdict and no motion for a new trial 
on the ground of newly discovered evidence, had been pre- 
sented to the presiding justice, it is irregular; but if allowed 
to be argued before the full Court in Banco, it not appearing 
that by the exercise of ordinary diligence the witnesses could 
not have been produced at the trial, the exceptions would be 


overruled. 
Kahakalau v. Lepoloa, 566. 


The testimony of a witness that he saw a royal patent in the 
possession of the patentee is stronger evidence that the patentee 
was alive when the patent was issued, than the testimony of a 
witness that the patentee was dead prior to the date of patent. 

Elikapeka v. The Ookala Sugar Co., 625. 
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EXECUTION. 


1. A judgment in a District Court, not having been docketed in 
the office of the Clerk of the Supreme Court, the execùtion 
issued thereon and sheriff’s sale of the land attached, are illegal 
and void. 


2. In this Kingdom, a judgment of a Court of Record is not a lien 
upon real estate in the nature of a subsisting encumbrance. 
Lindsey v. Kainana et al., 165. 


EXTORTION. 
See title CONSPIRACY. 


FALSE IMPRISONMENT. 


See title MALICIOUS ARREST. 


FENCING. 


The expensiveness of a fence, in comparison with the value of 
the land, or the poverty of one land owner, do not necessarily 
render the erection of a fence inexpedient. There are other 
considerations which should be taken into view. 

Mendonca v. Haupu, 255. 


FORGERY. 


A defendant was indicted for forgery of an endorsement on a 
draft with a count, for uttering the same knowing it to be 
forged. He admitted the uttering, but said the draft was given 
him by one Ekela, who denied it. Defendant wrote, for the 
inspection of the jury, the name said to have been forged. 
This evidence not having been objected to, and the writing of 
defendant appearing to resemble the forged endorsement, it was 
held, that the verdict must stand. 

4 The King v. Kuheleaumoku, 501. 


FORNICATION. 
See title CRIMINAL CONVERSATION. 


FRAUD. 
See title ESTOPPEL, 1. 
See title DEBT AND DEBTOR, 2. 
See title DAMAGES, 6. 


GAMBLING. 
See title STAKEHOLDER. 
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GARNISHEE. 


Where a defendant has legally assigned his right to the proceeds 
of certain property in the hands of a garnishee the garnishee 
must be discharged. 

Hackfeld & Co. v. Lee Loy, 487. 


GENEALOGY. 


See title DESCENT oF Property, 1, 2, 3. 


A person whose relationship to the intestate is that of great- 
uncle, cannot inherit under our Statute of Descent—following 
Makea v. Nalua, October, 1879. The rule of stare decisis does 
not authorize the Court in this case to reverse Makea v. Nalua; 
but this is a matter for legislative action. 

Kalehua v. Kamaka et al., 494. 


GUARDIAN AND WARD. 


The guardians kept their wards’ funds in their business, credit- 
ing no interest, and expended the principal in maintaining the 
wards, This was without authority, and the guardians were 
ordered to pay over to the wards the principal sum charged 
to themselves when the trust began, less commissions, The 
principles of Rosa B. Duncan’s case re-affirmed. 
In re Estate of Neville, 289. 
GOVERNMENT LANDS. 


The statutes requiring notice by advertisement and sale at public 
auction of Government lands and property and leases thereof, 
do not apply to the Hawaiian Hotel property. 

The Minister of Interior v. McGrew, 472. 
HABEAS CORPUS. 


See title CoNSTITUTIONAL, 3. 


HEIR AT LAW. 
See title PROBATE Court. 


HIS MAJESTY. 
See title AGREEMENT, 3. 


HUSBAND AND WIFE. 
See title DIVORCE. 


1, An action for dower is not a possessory action and may be 
brought against the party claiming title though not in posses- 
sion of the land. 
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HUSBAND AND WIFE. 


2. The failure of a widow to elect to accept her dower instead of the 
provision made for her benefit in her husband’s will does not 
bar her right of dower in lands aliened during coverture. 

3. A defendant deriving his title solely from the plaintiff’s hus- 
band, who was in possession when he sold, is estopped to show 
that the husband was not seized of the land. 

Jacobs v. Cummins, 113. 

4, The Act of 1878 forbidding in libels for divorce on the ground of 
extreme cruelty and desertion the recrimination of respondent’s 
adultery subsequent to desertion, is not unconstitutional. 

Pahoa v. Haupu, 158. 


5. Where land owned by a wife has been sold in satisfaction of a 
mortgage, and she consents that the surplus be reduced to per- 
sonalty the property then becomes liable for her husband’s 
debts. 

Peirce v. Briggs and Cartwright, 491. 
See title Evidence, 3. 


IMPOUNDING. 
See title TRESPASS. 


INDEBTEDNESS. 
See title DEBT AND DEBTOR. 


INDORSER. 
See title Promissory Note. 


INHERITANCE. 
See title DESCENT oF PROPERTY. 


INJUNCTION. 
See title ESTOPPEL, 2, 3. 


INSOLVENT. 
See title Dest Anp DEBTOR, 2. 


INSURANCE. 


1. In an action to recover on a life insurance policy, a non-suit will 
not be granted on the ground that plaintiff has not shown that 
the statements in the application were true. It is upon the 
defendant to show that they were untrue. 


2. The parol evidence of an insurance agent is admissible in an 
action to recover the amount of a policy when it relates to 
statements made by deceased in reference to his own health, 
previous to the issuance of the policy. 
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INSURANCE. 


3. If any answers made by one insured were untrue, though made 
in good faith, it will constitute a breach of the warranty. 


4. If the defendant can prove that there was a material fact in 
regard to the health of the applicant which he did not disclose 
because of his ignorance of it, it will be fatal to plaintiff’s 
recovery. 

Lewis, administratrix, v. N. Y. Life Ins. Co., 305. 


5. Unless a vessel in distress be abandoned by her officers and crew 
while her policy is in force, no insurance can be recovered by 
her owners. 


McGuire, trustee, v. the Union Fire and Marine Ins. 
Co. of N. Z., 405. 


See title Evidence, 4, 5. 


INTESTACY. 


Where a claimant of land claims as sole heir of patentee, and is 
able to establish the fact of the valid marriage of her parents, 
her own relationship as child of patentee, and her legitimacy, 
it is not necessary to prove affirmatively that the ancestor died 
intestate. 

Kamoku et al. v. Kalaauaha, 548. 

See title Evidence. 


See title Ejectment, 6. 
JUDGMENT. 
See title Execution, 1, 2. 


1. The judgment of the Probate Court is conclusive as to the rela- 
tionship of persons to one deceased. 
Pahau et al. v. Keelikolani et al., 295. 


2. The Circuit Court has no right to try an appeal of a case of 
larceny of the value of $25, that being larceny in the second 
degree and an offense over which the District Court has only 
jurisdiction to examine and commit for trial. 

The King v. Ikeole, 413. 
See title Equity 3, 4, 5, 6. . 


See title Assumpsit, 1, 2. 


3. A judgment was rightly entered, nunc pro tunc, and valid, where 
a Police Justice, having resigned on the 16th of August, entered 
a judgment on a case which had been fully submitted to him 
the 27th of August “as of the 13th of August.” 
Tenorio v. Brown, 665. 
See title Appeal, 3. 
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JURISDICTION. 
See title Eguiry, 1. 
See title EJECTMENT, 5. 
See title Crrcurr anp District COURTS. 


A Justice of the Supreme Court is a Court having Admiralty and 
Maritime jurisdiction. 


In re Brigantine Nicolaus, 354. 
See title Judgment, 2. 


See title Administrator, 2. 


JURORS AND JURY. 


1. The jury in a criminal case retired for deliberation at 4:40 P. m., 
and the Court adjourned at 11:30 r. mM. to 9:30 a. m. the next 
day. Upon coming into Court, conforming with the hour of 
adjournment, the foreman of the jury said they stood eight for 
acquittal and four for conviction, and the Court discharged the 
jury without the consent of the defendant; Held, that the dis- 
cretion of the Court in discharging the jury after seventeen 
hours deliberation was not subject to review. Also, that such 
discharge of the jury did not operate as an acquittal of defend- 
ant. Also, such a matter should properly have been raised by 
a plea in bar at the second trial. 

The King v. Davis, 213. 


2. A brother of one of the jurors drawn to try a case for selling 
liquor without a license had offered a reward to the prosecuting 
witness for the detection of any person guilty of this offense in 
the neighborhood; Held, that the juror was not disqualified, 
he having answered that he was not thereby biased. 

The King v. Ah Ko, 301. 


3. A Justice of this Court had tried the case in the Intermediary 
Court and had rendered a judgment which was appealed to a 
jury presided over by the same Justice; Held, that Section 820 
of the Civil Code and Article 72 of the Constitution, that “‘no. 
Judge or Magistrate can sit alone on an appeal or new trial in 
any case on which he may have given a previous judgment,” 
do not apply to such a case, and such Justice is not disqualified 
to preside alone over the jury which re-tries the facts. 

Unauna v. Kaapokalani, 431. 
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JURORS AND JURY. 


4. The list of forty-eight jurors for the term had been properly 
drawn. The return of the Marshal to the venire showed that 
seven had not been summoned, being out of the jurisdiction. 
The Court summoned in talesmen, and the jury were composed 
partly of talesmen and partly of the jurors summoned upon 
the regular venire for the term; Held, that the objection to the 
jury on this ground was properly overruled. 

Minister of Interior v. Loo Ngawk et al,, 439. 


JUSTICE OF SUPREME COURT. 
See title SUPREME COURT. 


LABOR CONTRACT. 
See title MASTER AND SERVANT. 


LAND BOUNDARIES. 
See title BOUNDARIES. 


LANDLORD AND TENANT. 
Tenants’ lease is voided by the subsequent sale of the property to 
a third person, without actual notice of the tenancy to the 
grantor, given prior to the purchase, provided that such sale is 
first recorded. 
Dominis v. Paikuli et al., 675. 
See title Ejectment, 2, 3, 4. 
See title Estoppel, 1. 
See title Equity, 4. 
See title Notice, 2. 


LAND TITLE. 
See title REAL ESTATE, 


LARCENY. 
Turkeys, whose remote parents were brought to this Kingdom, 
running wild on private land, and not being in the custody, 
control or possession of the owner of the land, are not the sub- 
jects of larceny. 

; The King v. Manu, 409, 

LATENT AMBIGUITY. 
See title Evipence, 1. 


LAUNDRIES. 
See title CONSTITUTIONAL, 2. 


LEASE. 
See title LANDLORD AND TENANT. 
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LEGITIMATE OFFSPRING. 
See title BASTARD, 2. 


LIFE ESTATE. 


1. The defendant’s intestate conveyed a piece of land in fee in 
which he had only a life estate; the deed contained a covenant 
to execute to the purchaser all such further assurances as 
should be reasonably required; Held, that as the deceased’s 
estate has no further title to convey, specific performance can- 
not be compelled. Plaintiff’s only remedy is at law for dam- 
ages. 

Wailuku Sugar Co. v. Parke, administrator, 89. 


2. A document in Hawaiian placing defendant in charge of a tract 
of land as a “kahu” or superintendent, perpetually, from the 
15th day of December, 1874, reciting that the defendant was to 
be continued as “kahu” in the same attitude and office as his 
predecessor and uncle had sustained to the ancestor of the 
plaintiff, and that, if defendant died before plaintiff, then the 
land would revert to plaintiff and her heirs; Held, that no life 
estate was created in defendant; but that he was appointed 
plaintiff ’s agent of this land with the obligation to account for 
rents and profits. 

Keelikolani v. Manaku, 263. 


3. The plaintiff claimed in his declaration a “life estate with right 
of present possession;” the evidence showed the estate to 
which the plaintiff was entitled was during the joint lives of A 
B and C D; Held, that the declaration claiming a life estate, 
merely meant an estate for his own life, and a verdict for 
plaintiff could not be sustained on the evidence. Also, that it 
was too late to amend the declaration in the Appellate Court. 
Nonsutt ordered. 

Kuaaka v. Ainiu and Manini, 344. 


See title Deed, 3. 


LIFE INSURANCE. 


See title INSURANCE. 


LIQUOR LICENSE. 
See title Bonn. 


LOAN. 
See title Money LOANED. 
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MALICIOUS ARREST. 


In an action for malicious arrest the Court charged the jury that 
if they found the defendant was not actuated by malice, the 
verdict must be for defendant; Held, this instruction, given 
without qualification and definition of legal malice, was likely 
to mislead the jury and so a new trial ordered. 

Stein v. West, 471. 


MALICIOUS PROSECUTION. 


1, The Court in an action for malicious prosecution admitted evi- 
dence of the pecuniary ability of defendant to respond in dam- 
ages, but afterwards excluded the evidence from the considera- 
tion of the jury; Held no error, unless it appear that the jury 
based their verdict on the excluded testimony. The Court in 
Banco declined to consider a motion for a new trial on the 
ground that the verdict was excessive and contrary to law and 
the evidence, this motion not having been presented to and 
argued before the Judge who presided at the trial. It appear- 
ing from the evidence that the previous action had not termi- 
nated in an acquittal, or by a judgment of the Magistrate, but 
was withdrawn by the prosecutor on terms agreed to by the 
plaintiff, the Court ordered judgment for the defendant. 

Stone v. Hutchinson, 117. 


2. This was a complaint for malicious prosecution and arrest. The 
complaint averred an arrest on a criminal charge, but failed to 
show that the defendant was acquitted thereon. This Court in 
a former case between the same parties, substantially similar 
to this in allegations, held that the failure to allege and show 
an acquittal of the charge, was fatal to the plaintiff’s right to 
recover. This is res adjudicata, and the plaintiff cannot recover 
in this case. 

Stone v. Hutchinson, 127. 


MARINE INSURANCE. 


See title INSURANCE. 


MASTER AND SERVANT. 


1. Where the defendant agreed to work for the plaintiffs on a 
certain plantation, or in case of the transfer thereof, for their 
assigns, for a specified term; Held, that the clause to work for 
assigns distinguishes the case from the “Waihee Plantation v. 
Kalapu,” 3d Haw. Rep., 760, and the contract remains in force 
in favor of the assignee. 

Nott & Co. v. Kanahele, 14. 
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MASTER AND SERVANT. 


2. The defendant signed a labor contract of A B with the plaintiff, 
and on the contract was written the word “security,” over 
defendant’s signature; Held, that the defendant was liable as 
security or guarantor for the default of the laborer. Case 
remanded to Police Court for judgment. 

Hutchinson v. Keikiohua, 47. 


3. The defendants had contracted to work as laborers for the 
owners of “Waihee Plantation,” who then were, Messrs. H 
and W. H sold to W, and W then sold the plantation to third 
parties, reserving a homestead and a few acres of land; Held, 
that the defendants are bound by their contracts to work for 
W, and in his absence to obey the orders and directions of 
those in charge of his property and labor, but not in the 
service of other persons. The plaintiff taking no exceptions, 
cannot ask for a better judgment than he obtained in the Court 
below. An appeal from the Circuit Court considered as excep- 
tions. 

Widemann v. Lonoaea et al., 50. 


4. A labor contract made between two Hawaiians need only be in 
the Hawaiian language, notwithstanding the Act of June, 1868, 
requiring that labor contracts shall be in both languages. 

Martin & Son v. Nahoa, 427. 


5. The defendants contracted to work for plaintiff. His plantation, 
where the defendants worked, was sold to others, except one 
one-hundredth, which was retained, but plaintiff agreed to sell 
that portion to the same grantee on demand for $1; Held, that 
the whole plantation was substantially sold and intended to be 
sold, and, therefore, that the case of the “Waihee Plantation” 
v. Kalapu, 3d Haw. Rep., 769, is decisive of this case for the 
defendants, and they cannot be compelled to work on this plan- 
tation, 

Dreier v. Kuaa, 534. 


6. The defendant contracted to labor for the plaintiff on Kauai for 
thirty-six months. He commenced work on the Koloa Sugar 
Plantation, and, in a case decided in June last by this Court, 
he was discharged from labor there, and thereupon the plaintiff 
required defendant to go to work for him at “Eleele,” another 
plantation owned by him on Kauai, for balance of term, which 
he refused to do; Held, that he was bound to work as required. 

Dreier v. Kuaa, 544. 
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MONEY LOANED. 


Money loaned by a married woman during coverture, cannot be 
recovered in an action by the widow after the husband’s death. 
The debt not being in law due the widow, it is not revived to 
her by a promise to pay it. 

Maa and her husband y. Leiau, administratrix, 201. 


MORTGAGE. 


A firm which owed more than the value of their property, mort- 
gaged it all to secure the creditor whose debt was overdue and 
who knew the firm was insolvent. One of the firm absconded 
from the Kingdom with the knowledge of his copartners, tak- 
ing a large part of the firm’s assets with him; Held, the mort- 
gage so taken was void as against other creditors. 

Yim Quon and Wong Leong, assignees, v. Conchee 
and Ahung, 378. 


NATURALIZATION, 
See title ATTORNEY, 4. 


NEW TRIAL. 
See title Evipence, 1, 2, 6. 
See title Maticious Prosecution, 1. 


1. The plaintiff thought it sufficient to prove he was “cousin” to 
the person last seized, not proving the exact genealogy to 
establish this. The defendant’s proofs showed conclusively 
that he had no title to the land. On a motion for new trial on 
the ground of newly discovered evidence, although it was not 
clear that it might not have been discovered by the exercise of 
diligence; Held that a new trial should be granted in order to 
further the ends of justice. 

Makea v. Nalua et al., 205. 


.2. The trial Justice considered counter affidavits filed against the 
motion for new trial on the ground of newly discovered evi- 
dence; Held, counter affidavits may be filed to throw light 
upon the question as to whether the evidence is in fact newly 
discovered and not accessible to the party at the trial upon the 
exercise of reasonable diligence. 

Burns v. Bowler, 303. 
See title Insurance, 1, 2, 3, 4. 


See title Judgment, 3. 
See title Malicious Arrest. 
See title Evidence, 2. 
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NEW TRIAL. 


3. Where there is sufficient evidence to sustain the verdict, a new 
trial will be refused. 
Foster v. Luaialani, 477. 


See title Forgery. 


4. Where, after verdict, a motion is made before the Judge who 
presided at the jury trial for a new trial, on the ground that the 
verdict is contrary to the evidence, a “bill of exceptions” is 
not necessary. When, however, this motion has been ruled 
upon, a bill of exceptions is necessary in order to pass the casé 
to the Appellate Court. Such a bill of exceptions should em- 
body the evidence. 

Kamalu v. Lovell, 601. 


NON OBSTANTE VEREDICTO. 
See title VERDICT. 


NONSUIT. 
See title Lire Estate, 3. 


1. The plaintiff claimed to recover one undivided half of the lands 
described, of which he showed that he was tenant in common 
with the defendants, and of which he alleged the defendants 
had taken the exclusive possession. The defendants made a 
general denial; Held, this must mean also that they deny that 
they have taken this exclusive possession. 

2. At the close of the plaintiff’s testimony the defendants moved 
for nonsuit on the ground that there was no evidence that 
defendants had had exclusive possession. This being denied 
by the Court, the defendants put on their case and showed that 
they had had exclusive possession; Held, this cured the defect, 
and on exceptions nonsuit refused. 

Liena v. Pahau et al., 475. 


See title Insurance, 1. 


NOTICE. 


1. Tenants in common of pasture land made certain rules in 
writing, regulating the management of their land. A rule of 
this company that no owner should rent out the right of pas- 
turage without the consent of the manager; Held, such rule, 
until rescinded, was binding upon the owners and lessees, 
having notice. 

Burrows v. Paaluhi, 464. 
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NOTICE. 
See title Attorney, 3. 


2. A lease was made for ten years from the ist of April, 1858, at 
an annual rental, payable monthly, with the covenant that 
the lessee “shall have the privilege, at the expiration of this 
lease, of renewing the same upon the conditions, provisions, 
and payments herein specified for another term of ten years, or 
so long as he or his representatives may desire the same, upon 
the same conditions ;” Held, after the expiration of the second 
term of ten years (lst April, 1878), there was a tenancy from 
year to year which terminated by a notice to quit. 

Hopkins v. Chung Wa et al., 650. 


OFFSPRING. 
See title LAWFUL OFFSPRING AND BASTARD. 


OPIUM, POSSESSION OF. 


Under the Act of 1874, restricting the importation and sale of 
opium, and the amendments thereto, the possession by a defend- 
ant of any appreciable quantity of opium for the purpose of 
smoking is an offense punishable. 

The King v. Ah Fong, alias, Ah Fawn, 619. 


OPIUM, SMUGGLING OF. 


1. The offense of smuggling is punishable only according to Chap- 
ter 56, of the Laws of 1874, Section 1, and Chapter 63, of the 
Laws of 1876, and not under the general law against smug- 
gling, i. e., Chapter 70, of the Penal Code. 

The King v. Bradley, 187. 


2. Opium was smuggled from a vessel. It appearing to the Court 
that the facts in evidence did not exculpate the mate from 
complicity with, and guilty knowledge of the transaction, the 


vessel was condemned. 
In re the Bark Kalakaua, 325. 


PAROL AGREEMENT, 


See title AGREEMENT. 


PAROL EVIDENCE. 


See title EVIDENCE. 
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PARTNERSHIP. 


1. The plaintiff and defendants entered into partnership Sep- 
tember 1, 1871, as general shipping and commission mer- 
chants, agents and importers, and continued business till 
August 31, 1874, when they dissolved, the defendants continu- 
ing the business. By the retiring agreement the plaintiff still 
held in the assets of the firm a nominal interest of $69,314.70. 
These assets were mainly of accounts due from sugar planta- 
tions and their owners. Accounts current were to be kept up 
by the defendants, and interest in current account were to be 
credited to plaintiff at 6 per cent. Twenty-five thousand dol- 
lars was written off on a “reserve account” to cover unfore- 
seen losses. The contract provides for payment of plaintiff's 
balances in four equal payments, provided the losses are not 
greater than the $25,000 reserved. The facts show that the sup- 
posed losses far exceed the $25,000; Held, under the contract, 
that defendants had a right to write off these supposed losses, 
believed by them to be final, for the purposes of periodical 
accounting, and to conform accounts current thereto; and 
that, so made up, the account showed that plaintiff had been 
largely overpaid the amount of principal due him; Held, 
further, that the retiring agreement authorizes defendants to 
make advances, in their discretion, to carry on plantations on 
which debts are due, and to incorporate or buy plantations if 
they judge best, and to make other changes in order to save or 
collect sums due, and such acts and changes do not accomplish 
the collection of debts till the same are actually realized in 
cash. But, held, that interest under the contract is payable 
semi-annually upon balances shown by accounts current kept, 
and the amount so shown due can be recovered here; and, held, 
that sums of principal and interest paid or withheld are subject 
to revision on final accounting. 

Furstenau v. Hackfeld, 553. 


2. A merely expressed intention by a person to give a brother an 
interest in his business does not make him a partner; neither 
is the use of the words “us” and “we,” used in correspondence 
by the owner of the business, sufficient proof of partnership. 

Waller v. Waller, 550. 


3. A bill in equity to dissolve a sub-partnership and for an account, 
was filed 20th March, 1878. It appeared to the Chancellor that 
from the date of filing the bill to the 1st of June, 1878, was suffi- 
cient time in which respondent, who managed the business and 
kept the books, could have produced the proofs so that an account 
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could be made, and the amount due complainant ascertained, 
and he allowed interest to be computed from the Ist of June, 
his decree being dated the 26th of August; Held, no error, as 
the complainant was entitled to the use of his money from the 
time when its amount could reasonably have been ascertained. 
Agnew v. Dillingham, 151. 


PART PERFORMANCE. 


See title EQUITY. 


PHYSICIAN AND SURGEON. 


In order to entitle a person lawfully to practice as a physician or 
surgeon for compensation, he must have a certificate of approval 
from the Board of Health and a license from the Minister of 
Interior. The plaintiff had a license, but no certificate; Held, 
not sufficient. Plaintiff cannot recover fees charged for medi- 
cal attendance on defendant’s deceased intestate, as the statute 
is not for the purposes of revenue, no fee for license or certifi- 
cate being chargeable, and the practicing of medicine for com- 
pensation without license and certificate, being prohibited and 
punishable. 
Su Ping Ying v. Parke, administrator, 9. 


PLEADING. 


See title PRACTICE. 


POLICE COURT. 


See title JURISDICTION. 
See title JUDGMENT, 3. 


POLICE MAGISTRATE. 


See title DAMAGES, 7. 


POSSESSION. 


See title ADVERSE POSSESSION. 
See title Noxnsurr, 1, 2. 


POWER OF ATTORNEY. 


See title ATTORNEY. 


PRACTICE. 


See titles VeErpict, New TRIAL, EVIDENCE, NONSUIT AND 
APPEAL, 

See title Egurry, 5, 6, 7, 8, 9. 

See title APPEAL, 1. 

See title Nonsurr, 1, 2. 
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PRACTICE. 


1. The parties to a suit agreed to take a verdict for one-half of the 
land each; Held, that a writ of error will not lie to correct the 
mistake of the plaintiff in consenting to such a verdict. 

Keaunui et al., v. Poka et al., 237. 


2. The bill and cross bill are to be taken together and treated as 
one cause. Defective allegations in the bill are aided by those 
in the cross bill. In this cause there was enough to give juris- 
diction. The death of one of several defendants before decree, 
but after the evidence was closed and submitted does not render 
decision made, void or irregular. 

IN i Keelikolani v. Lunalilo Trustees, 627. 


PRIVATE WAYS. 


1. A right by prescription to a foot path along the border of a kalo 
patch does not confer the right to a road sufficiently wide for 
carriages. An easement can only be continued in the manner 
and to the extent in which it was acquired. 

Malupo et al., v. Bush, 79. 


2. A permissive use of a right of way will not create an easement, 
however long continued. 
Heirs of Jarrett v. Kapena, 417. 


3. The defendant over whose land a right of way was claimed by 
the plaintiff, having dug away and reduced in width the banks 
between kalo patches anciently used by the plaintiff and his 
grantors as a right of way, the Court awarded him a right of 
way by necessity through another and more convenient portion 
of defendant’s land. 

Enos v. Wa Sing, 457. 


PROBATE COURT. 
See title ADMINISTRATOR, 2. 
See title Dern, 1. 


1. A judgment was rendered in the Probate Court that all the 
parties to this suit are heirs at law of C. K. The plaintiff, one 
of the said declared heirs, brought an action of ejectment claim- 
ing that she is sole heir at law of C. K. The defendants pleaded 
the former judgment of the Probate Court; Held, conclusive as 
to the relationship thus established. Keahi v. Bishop, 3d Haw. 

- Rep., 546, re-affirmed. 
Pahau et al., v. Keelikolani et al., 295, 
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PROBATE COURT. 


2. All the parties to this suit claimed in the Probate Court to be 
heirs of Charles Kanaina, deceased, through Kaneikolia, his 
aunt. Their claims were disallowed, and Pamahoa, (defendant) 
alone appealed to a jury who rendered a verdict that Kaneiko- 
lia was the sister of Kanaina’s mother. Pamahoa took a dis- 
tributive share of Kanaina’s estate upon the verdict. A bill in 
equity was filed by the plaintiffs claiming to be heirs of said Ka- 
neikolia, and praying that the share of the estate of Kanaina be 
equally divided between them and defendant. The bill was 
demurred to on the ground that the verdict was conclusive in 
favor of defendant alone; Held, the question as to who were 
heirs of Kaneikolia was still open. Demurrer overruled. 

Kahonu et al., v. Pamahoa, 436. 


PROMISSORY NOTE. 


1. In an action against the indorser of a promissory note, the com- 
plaint, in order to hold the indorser, should contain either an 
averment of demand on the maker and his non-payment, and 
notice of the dishonor to the indorser, or the excuse for the non- 
performance of these conditions. 

Hoffschlaeger & Co. v. Han Same et al., 418. 


2. The plaintiff sought to recover $19,800, being amount of princi- 
pal and interest claimed due on two promissory notes made by 
defendant dated October 1, 1872. An agreement was executed 
by the defendant bearing date, February 17, 1875, which was 
delivered to the plaintiff’s agents and acted upon, but never 
signed by them, by which the amount due on said notes was 
reduced to $5,000, with interest at 4 per cent. In 1877 the 
plaintiff repudiated this agreement upon the ground that it 
had not been signed by his agents. The defendant averred 
that the agreement of February 17, 1875, was never executed 
and delivered, and that the plaintiff never became a party to it, 
and that, therefore, the Statute of Limitations had barred the 
recovery. Another agreement dated September 11, 1877, was 
executed by the plaintiff and nominally by the defendant 
through his agents. By this agreement it is provided that the 
interest on said indebtedness of $10,000, to W. B. & Co., shall 
be waived, and interest shall be charged on the whole at 4 per 
cent. This last agreement was executed under power of 
attorney dated August 30, 1877, whereby defendant constitutes 
the firm of Green, Macfarlane & Co., his attorney to transact 
all business pertaining to his plantation; Held, that the agree- 
ment of February 17, 1875, on the evidence under the pleadings, 
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was to be treated as a nullity, and that the agreement of Sep- 
tember 11, 1877, being favorable to defendant, was properly 
executed under the power of attorney, and the verdict of the 
jury cannot be disturbed. 

Welch v. Spencer, 358. 


PROSECUTION. 
See title MALICIOUS PROSECUTION. 


QUARANTINE EXPENSES. 
See title Bonn, 2. 


REAL ESTATE. 


1. See titles Boundaries, Landlord and Tenant, Mortgage, Statute 
of Limitations, Royal Patent, Seal, Statute of Frauds. 

2. Chapter 52 of the Laws of 1874 being an Act to Quiet Title in 
lands claimed by inheritance declared unconstitutional, as depriv- 
ing a defendant of the right to try by a jury the title to the 
land in his possession. 


In re petition of Louis Paloma et al., to Quiet Title, 131. 
See title Execution, 1, 2. 


3. Occasional visits to land without residence or occupation, and 
declarations that the land was defendants, not brought home 
to the knowledge of plaintiffs, are not sufficient to establish a 
title by prescription, as against a good title by inheritance in 
plaintiffs. 
Manumanu et al. v. Rickard, 207. 


4. Words “ka aina kula a pau o Kahanui, ahupuaa ma Molokai, 
ma ko maua kuleana mahele hoi,” construed to mean “the 
entire kula (dry land) of the ahupuaa of Kahanui on Molokai, 
according to our right or share therein,” that is, “our share in 
the land of Kahanui.” 

R. Keelikolani v. Lonowahine et al., 346. 


5. The title to land is conveyed by delivery of deed without regis- 
try thereof, or entry by the grantee. 
Kapaukea v. Lawrence et al., 674. 
REBUTTAL. 
See title Evipence. 


A record of an estate in probate containing evidence material to 
plaintiff’s case was offered by plaintiff after the defendant 
had closed. This refused to be admitted by the Court as not 
being properly rebuttal; Held, no error. 

Kalaeokekoi v. Kahanu, 481. 
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RELIEF. 
See title Equity. 


RETURN. 
See title SHerirr’s RETURN. 


RIGHT OF WAY. 
See title Private Ways. 


ROYAL PATENT. 


Royal patents which are cancelled have no legal existence for any 
purpose. 
In re Boundaries of Pulehunui, 239. 
SEAL. 


A seal is not essential to the validity of an instrument in writing 
for the conveyance of land. 
Campbell et al. v. Manu et al., 459. 
SEARCH WARRANT. 


The affidavit on which a search warrant is issued to look for 
opium, should at least set forth in substance that the affiant 
believes that opium is in the unlawful possession of a named 
person, concealed on certain specific premises, Alleged suspi- 
cion and concealment on the premises of defendant named held 
insufficient. The Judge issuing the warrant held not excused 
by any default or delay of officers executing same. 
Hang Lung Kee & Co. v. Bickerton and Parke, 584. 


SENTENCE. 
See title JUDGMENT. 


SHERIFF’S RETURN. 


An order to the Marshal commanded him to take possession of 
all the property of T. S., doing business under the name of T. S., 
jr., at Hilo. The inventory in the Marshal’s return is labeled 
“inventory of goods seized in store of T. S., jr.” The return 
proper says: “By virtue of the within order I took into my pos- 
session all goods of T.S. and T.S., jr., in Hilo.” Held, this 
return does not admit property to be that of T. S., jr. But if so, 
the Marshal owed no duty to T.S., jr., and his admission is not 
a conclusive admission. 

Spencer, jr. v. Parke, Marshal, 452. 
SIGNATURE. 


See title AGREEMENT, 1. 


SPECIFIC PERFORMANCE. 
See title Lire Estare, 1. 
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SPECIFIC PERFORMANCE. 


Specific performance decreed of an agreement for a lease un- 
recorded, notwithstanding that a subsequent lease for the same 
land was recorded, it being shown that the lessee had notice of 
the prior agreement. 

Aiau v. Kupau and Alana, 384. 


STAKEHOLDER. 


Plaintiff having deposited $500 with defendant as a stakeholder, 
the amount of a bet with M., demanded the money to be paid 
back to him, which defendant refused to do, and held the money 
when suit was brought. Held, that the defendant as stake- 
holder was a mere depositary, with authority to deliver it over 
on the proposed contingency, and this authority being revoked, 
the money remains a deposit to the use of the depositor, and 
plaintiff can recover it in an action for money had and received. 
Agnew v. McWayne, 422. 


STATUTE OF FRAUDS. 
See title AGREEMENT, 1. 


STATUTE OF LIMITATIONS. 


1. The statute does not run against the holder of a grant to a 
tenant (kuleana) in favor of the owner of the land from which 
the kuleana is taken (konohiki) unless the possession of the 
konohiki of the kuleana is actual. The general possession by 
the konohiki of the ili or ahupuaa is not hostile to the owner of 
the kuleana. 

Akowai v. Lupong, 259. 


2. The: statute limiting the time within which claims may be pre- 
sented against estates of deceased persons is no bar to a claim 
by the government not presented to the administrator within 
that time. 

Minister of Interior v. Parke, administrator, 366. 


3. Where W. L. M. had been in possession of land for thirty years, 
claiming as heir; Held, that the Statute of Limitations ran in 
his favor, notwithstanding the fact that he had been appointed 
administrator of his wife’s estate, from whom he claimed to 
inherit, and had never been discharged. 

Kalakaua and Kapiolani v. Keaweamahi et al., 571. 


4. A Court of Equity will not take cognizance of fraud in obtain- 
ing a title to land after the Statute of Limitations has run. 
Our statute allows of no enlargement of the time by reason of 
concealment of the fraud. Ib. 577. 

See Tenant in Common, 1. 
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SUPREME COURT. 


A Justice of the Supreme Court who has tried the case in the 
Intermediary Court, is not disqualified to preside alone over 
the jury which tries the facts on appeal from his decision, by 
virtue of Section 820 of the Civil Code or Article 72 of the Con- 
stitution. 

; Unauna v. Kaapokalani, 431. 

See title Appeal, 1. 


See title Divorce, 1, 2, 3, 4. 
See title Taxation, 1. 


SURVEY. 
See title BouNDARIES. 


TAXATION. 


1. B was assessed the full value of his real estate and no deduction 
made on account of a mortgage thereon, and stock in a corpora- 
tion was assessed as personalty in addition to the assessment 
of the entire property of the corporation where situate, and a 
mortgagee was assessed for the value of a mortgage and note, 
and the real estate covered by said mortgage and note was 
assessed at its full value; Held, that the Supreme Court had no 
power to say which assessment was correct; that the law enforc- 
ing both was not unconstitutional, and that the only remedy was 
through the Legislature. 

Bishop and Armstrong v. Tax Assessor of Honolulu, 29. 


2. Assessment of taxes upon shares in a corporation after the corpo- 
ration has paid full taxes upon all its property is illegal and void, 
being double taxation, and money paid under protest upon such 
assessment can be recovered—Case of Bishop v. Judd distin- 

* guished. 

Castle et al. v. Tax Collector of Honolulu, 63. 


3. Notes and securities in this country owned by non-residents 
have a situs here, and are taxable. Taxation of mortgaged 
property at its full value to the owner, and of the debt secured 
by the mortgage to the mortgagee, is not double taxation. 

Hackfeld & Co. v. Tax Collector of Honolulu, 172. 


4. Where plaintiffs and others were partners in a Ditch Company, 
and had a separate conveyance for their right to a certain share 
of the water; Held that they were not riparian proprietors, 
and not having treated their interest in the water from the 
ditch as appurtenant to their land, the property of the Ditch 
Company was rightfully taxed as a distinct piece of property. 

Haiku Sugar Co. v. Tax Collector of Makawao, 275. 
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TENANT. 
See title LANDLORD AND TENANT. 


TENANT IN COMMON. 


1. The Statute of Limitations does not run against a tenant in 
common unless there has been an ouster or its equivalent. A 
lease made by a tenant in common for specific portion of the 
land, no partition having been had, is not good against the 
other tenant in common. 

Nakuaimanu v. Halstead & Gordon, 42. 


2. Where tenants in common had made rules in writing regulating 
the management of their land, one of which was that no owner 
should rent out the right of pasturage without the consent of 
manager; Held, such rule until rescinded, was binding upon 
the owners and lessees having notice. 

Burrows vs. Paaluhi, 464. 


TENDER. 
No tender is necessary when it is reasonably certain that it will 
be refused. 
Johnson v. Tisdale, 605. 
TITLE. 


See title REAL ESTATE, 6. 


TRESPASS. 


1. Parties owning adjoining land mutually agreed that neither 
party should arrest animals of the other; Held, that until this 
agreement was rescinded, the animals of one party on the land 
of the other were not in trespass, and the impounding of ani- 
mals so taken is illegal. 

Kaakaumakahi v. Mendonca et al., 193. 


2. Animals being arrested and damages recovered for trespass on 
the day of arrest, such recovery is a bar to a second suit for 
damages for pasturing the animals for six months previous. 
The District Court has jurisdiction to try claims for dam- 
ages for the trespass of animals continuing for several months, 
terminated by the impounding, and upon statutory proceedings 
to ascertain the amount of damages done by animals which 


have been impounded. 
Kiwaha v. Makue, 209. 


TRIAL. 
See title New TRIAL. 
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TRIAL, 


The defendants were tried together, with another, for the offense 
of having opium in possession. It was objected that the 
offenses proved were several, and that they were improperly 
tried together as for a joint offense. The trial below was on 
appeal from the decision of a district justice. There was no 
indictment; Held, that a joint trial did not amount to a charge 
of a joint offense, and that the defendants were properly tried 
together. 
The King v. Alii, Abo, and Awa, 509. 


TROVER. 


M, received three diamond stubs from C, as security, and drew a 
draft on H, for $575, at the same time informing H by letter of 
the fact, and stating that he had sealed up and addressed the 
diamonds to H and would forward them. The diamonds were 
not sent and twenty-six months afterward were returned by 
M to C. Three years after, H, never having demanded the dia- 
monds, sued M, in trover, claiming the amount of the draft he 
had paid; Held that it was properly left to the jury to find 
whether the defendant was liable under the circumstances. 

Hubbard v. Macfarlane, 103. 


TRUSTEE. 


1. Where a will directs trustees to dispose of testator’s property, 
and when the sum realized shall amount to $25,000, to expend 
the whole amount in the purchase of land and erection of 
buildings for certain specified purposes, no part of said sum of 
$25,000 can be used for any purpose but the erection of build- 
ings. 

In re Estate of Lunalilo, 162. 


2. The Trustees appointed under the will of His late Majesty Luna- 
lilo, have no power to lease the real estate, but must sell the 
same. Ib., 381. 


VERDICT. 
See titles Practice AND New TRIAL. 
See title Evipence, 1, 2, 6. 


1. The evidence showed that the parties plaintiff and defendant 
were co-heirs and tenants in common, and that the plaintiffs 
had never been ousted by the defendants, the Court charged 
the jury that if they so found, the Statute of Limitations would 
not run against plaintiffs; the jury rendered a verdict for the 
defendants for the whole estate; the trial Court set aside the 
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VERDICT. 


verdict and ordered judgment for plaintiffs for one-half of the 
estate non obstante veredicto; Held, no error, as the evidence 
was conclusive that there had been no ouster and that the 
plaintiffs were co-heirs. 

Kaia et al., v. Kamaile and Kaleo, 352. 


2. A verdict sustained, having sufficient evidence to support it. 
The fact that the plaintiffs now claiming heirs of Kane, did not 
contest proceedings in probate in Kane’s estate, not having been 
made parties, does not bind them. 


e 
3. A statement by one plaintiff that she was not a party to the 
suit nor was she aware of her relationship to Kane, is not suffi- 
cient to set aside a verdict in her favor. 
Mele Holelua et al, v. Keoni Kapu, 539. 


Intoxication of a juror and his violent conduct in the jury room 
renders him incompetent, and vitiates the verdict, he being one 
of the nine jurors who found the verdict. And in such a case a 
fellow juror’s affidavit is admissible. 


5. A verdict may be set aside and a new trial ordered where a suc- 
cessful defendant, while the jury are leaving the Court room, 
invites them to dine at his expense, and the invitation is 
accepted. 


* 


Kalaeokekoi v. Kahanu, 483. 


6. In an action of assumpsit for use of water, the verdict of the jury 
was that the defendants had no right to the water; Held, that 
this was a mis-trial, the verdict not being responsive to the 
issue and a new trial ordered. 

The Kohala Sugar Co. v. Vida et al., 81. 


VESSEL. 
See title INSURANCE. 


1. Opium was smuggled from a vessel. It appearing to the Court 
that the facts in evidence did not exculpate the mate from 
complicity with, and guilty knowledge of the transaction, the 
vessel was condemned. 

In re Bark Kalakaua, 325. 


2. Where repairs have been made or necessaries supplied to a for- 
eign ship, the general Maritime law gives the party furnishing 
same a lien upon the ship itself for his security. He may 
enforce the same by a libel in rem on the ship, and even 
though the owner be present, if the credit was in fact given to 
the vessel. 

In re Brigantine Nicolaus, 354. 
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WARD. 

See title GUARDIAN AND WARD. 
WARRANTY. 


See title Damaces, 1, 2, 3. 


The intestate was insured by the defendant, and in his contract 
made a warranty when the policy was issued that, (1), he “had 
not been afflicted since childhood with any serious disease,” 
and (2), that he was “then in good health.” At that time he was 
afflicted with an aneurism, the rupture of which, within twelve 
days thereafter, caused his death. The physicians, sworn, term 
aneurism a serious disease; Held, that the warranty in that 
respect was broken; and that the warranty that he was then in 
good health, was also broken. 

Lewis, administratrix, v. New York Life Insurance 
Company, 370. 


WATER RIGHTS. 
1. The defendants’ ancestor, previous to his purchase of the land of 


Kahaluu, agreed with the plaintiff’s grantor to sell him a por- 
tion of the land at the same price per acre paid for it, and made 
a conveyance accordingly, having the middle of the river as 
the boundary between them. A ditch from the river, leading 
water on to the portion held by plaintiff’s grantor, existed at 
the time of the purchase. Defendants’ ancestor made immedi- 
ately thereafter a ditch from said river, with a view to appro- 
priating for his portion of the land all the water the ditch 
would carry, plaintiff’s grantor making no objection; Held, 
that neither party has a title by prescription to the use of the 
water, sufficient time not having elapsed; that plaintiffs are 
entitled to use the water in their ditch for any purpose they see 
fit, and that the complaint against the defendants should be 
dismissed. 
Kaalaea Mill Co. et al., v. Steward et al., 415. 


2. A stone dam built by defendants across a natural stream to turn 


the water, to which they were entitled by prescription, on to 
their land. The plaintiffs were entitled to water from another 
source and only to such water frqm this stream as escaped 
through and under the old dam of defendants. The Court 
declined to order the dam to be removed, inasmuch as the 
same quantity of water escaped through the dam as formerly. 
Wong Kim et al., v. Kioula et al., 504. 


WIDOW. 


See title HusBanp anb WIFE, 2. 
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See title Aportron, 1. 


1. Money loaned by a married woman during coverture, cannot be 
recovered in an action by the widow after the husband’s death. 
The debt not being in law due the widow, it is not revived to 
her by a promise to pay it. 

Maa and her husband v. Leiau, administratrix, 201. 


2. The occupation of land of a decedent in this Kingdom in 1849, 
before the enactment of the Statutes of Descent, by a widow, is 
not necessarily as doweress and may be adverse to the heirs. 
The question, as to whether such possession is adverse or not, 
should be left to the jury. 

Paulo v. Malo, 536. 


WILL, 


See title TRUSTEE. 


WILL, 
See title Deen, 1, 2. 


A deed to the respondents, and a will in favor of the wife, were 
procured to be signed by the complainant, when he was weak in 
mind and body, and thought to be near death; Held, on the 
facts proved, that the complainant intended to dispose of all his 
property by will to take effect after his death, and, consequently 
acts of complainant tending to show ratification must be treated 
as ratification of what was in his mind, 7. e., a will and not a 
deed. 

Waikane v. Poohilo, 399. 


WRIT OF ERROR. 


See title Practice, 1. 


